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APPELLANT'S STATEMENT 
OF THE QUESTIONS PRESENTED 


1. The question is whether a memorandum of a judge 
is to be given the weight of a summary judgment. 


2. The question is whether a memorandum without 
findings of fact and conclusions of law, as required by 
the Federal Rules of Civil Procedure satisfies the conclu- 
sions that a summary judgment has been granted, especially 
where all of the issues have not been decided. 


3. The question is ... Cana judge change the cause 
of action as filed by the plaintiff, without granting leave 
to file an amended complaint? 


4. The question is whether upon a voluntary non- 
suit, requested and granted by and to the plaintiff, without 
prejudice, and sought through mistake, inadvertence and 
error, the Court was correct in refusing to reinstate the 


cause of action, when motion for same was filed in time. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 299 


VERA GIOVANETTI, 
Administratrix of the Estate of 
Henry G. Giovanetti, Deceased, 


Appellant, 


Vv. 


GEORGETOWN UNIVERSITY HOSPITAL, et al., 
Appellees. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the United States District Court for the District 
of Columbia to hear and determine this case was based on Section 301 of 
Title 11 of the District of Columbia Code, 1951 edition, and Section 2072 
of Title 28 of the United States Code. 


It is respectfully submitted that the jurisdiction of this Honorable 
Court to review the decision of the United States District Court for the 
District of Columbia is based upon Sections 2072 and 2107 of Title 28 of 
the United States Code. 











2 
STATEMENT OF THE CASE 


Plaintiff, Vera Giovanetti, administratrix of the estate of Henry G. 
Giovanetti, deceased, and widow of Henry G. Giovanetti, deceased, a 
legai resident of the District of Columbia and an adult citizen of the United 
States, filed a timely suit against Georgetown University Hospital and 
others for negligence, damages, wrongful death and malpractice commit- 
ted against her husband, the aforesaid Henry G. Giovanetti, now deceased. 


(App. 2) 


The suit was based on treatment, operations and care given Henry 
Giovanetti, deceased, while a paying patient at the defendant Georgetown 
University Hospital, where he died on November 22, 1952. It further 
complained of the malpractice committed against the body of the deceased 
while he was alive and complained too of the lack of care, skill and con- 
duct of the other defendants, namely, Drs. Gallagher, Finnerty, Freis, 
Battale and other servants and agents of Georgetown University Hospital. - 





Monetary damages were requested in the sum of one hundred and 
fifty thousand dollars plus costs as well as a request on thepart of the 
plaintiff to have her cause heard by a jury. (App. 4) 


Service on all defendants was properly made and answers filed in +: 
time. (App. 4, 5) : 

On July 15, 1954, the case was calendared. 

On March 3, 1956, depositions of Dr. John P. Gallagher, Dr. Frank » 
A. Finnerty, Jr., Dr. Edward D. Freis, and Vera Giovanetti were taken, 


and later made part of the record herein, (App. 8-9) indicating plaintiff 
had a good cause of action. 


On the basis of the depositions, pre-trial statements were drawn 
up by both sides (App. 9), but at the hearings it was suggested that con- 
solidated pre-trial statements be prepared anyw (App. 21-22), but plain- 
tiff's attorney at that time mis-stated her action, leaving the cause bare of 
the important essentials necessary to prove her case. (App. 21 through 
24) 


») 
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The record will indicate that plaintiff was first represented by 
Brainard H. Warner III, then by Ford E. Young, Jr., then by herself, 
then by John Dwyer and finally by present counsel of record, I. William 
Stempil. 


The mis-statement claimed by plaintiff is contained in the consoli- 
dated pre-trial statement (App. 21-24), and further exploited by defend- 
ants’ motions for summary judgment (App. 28 through 32) but challenged 
by plaintiff in her points and authorities in opposition to those motions 
(App. 32-41). 


Pre-trial after Attorney Warner was allowed to withdraw from the 
case on May 7, 1956 was continued until June 4, 1956 in order to allow 
plaintiff to secure new counsel or to proceed in proper person, noting 
too that plaintiff had to be prepared to pretry the case on June 4, 1956 as 
per the court's memorandum of March 26, 1956. 


On October 11, 1956, at the pre-trial proceedings the plaintiff 
was ordered to draw up a consolidated pre-trial statement (App. 21, et 
seq.), this order being directed to plaintiff's counsel at that time Ford 
E. Young, Jr., with a notation that it be filed no later than November 5, 
1956. The pre-trial statements of the defendants were approved by the 
Court and plaintiff preserved certain rights concerning the manner in 
which the signatures of the deceased and the plaintiff were procured prior 
to the operation in question. Other matters were spelled out as to what 
plaintiff was required to do in order to clear the record up and prepare 
for trial. All of those conditions were complied with by the plaintiff. 

It is noted that several pre-trial statements were filed by the 
plaintiff herein. The first was in February of 1956, the second in June 
of 1956, designated as Supplemental Pre-trial Statement, a second sup- 
plemental pre-trial statement filed October, 1956, and the so-called 
consolidated pre-trial statement filed November 2, 1956. 


The motion for summary judgment on behalf of Dr. Gallagher and 


the other defendants was heard by Judge McGuire and on February 1, 





é 


1957 he filed a memorandum noting that. . . "despite a certain amount 
of circumlocution and vagueness, a cause of action had been stated (para. 
4, Second Amended Complaint, App. 41-44).'' The Court on that day 
(Judge McGuire) also noted, ". . . Pre-trial was had on October 11, 
1956, at which time the pre-trial judge directed . . . counsel for plain- 
tiff to draw a consolidated (underlineation supplied) plaintiff's pre-trial 
statement which will state a cause of action. . . . This pre-trial order 
was signed by the Court and by present counsel for the parties, despite 
the fact that this Court had already ruled that the plaintiff had stated a 
cause of action, inartistically drawn, to say the least, as it may have 


been." (App. 42) 


Making other statements chastizing the counsel for causing redun- 
dant matter to be introduced in the pre-trial statement as consolidated, 


the court then addressed itself in that memorandum noting that the motion 


for summary judgment was denied without prejudice, but as to the part 
with reference to the alleged lack of skill on the part of the defendant 
surgeon, was granted. The memorandum also noted that "the part of 
the motion couched in the alternative asking for the striking of certain 
claims made by the plaintiff in the so-called pretrial statement was 


granted.” 


The memorandum, in the language of the Court, read. . . "Such 
material if anything is mostly evidentiary." (App. 42) 


The other matters concerned themselves with what part of the 
motions left were going to be stricken and what parts were going to be 
denied. 


On February 27, 1957, Judge McGuire denied the defendants' 
motions for reconsideration of defendants’ motions for summary judg- 
ment and other relief and for reconsideration of the Court's memorandum 
opinion. The Court further noted that the only issue to be tried as to 
Dr. Gallagher was the plaintiff's challenge to the medical wisdom and 
judgment of the said Dr. Gallagher in deciding to operate on the decedent. 


¥ 
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The order further eliminated plaintiff's claims except for the ques- 
tion as to whether or not plaintiff's decedent should, as a matter of good 
medical practice, have been subjected to the operative procedures per- 
formed upon him. (App. 45-46-47) 


On March 27, 1957, a motion to expand the scope of testimony and 
for reconsideration of limitations thereon filed by plaintiff was denied by 
Judge McGuire (App. 47, et seq.). 


On April 10, 1957, plaintiff was again without counsel and filed a 
motion to allow her to file another pre-trial statement to include all of 
the subjects of issue contained in the medical testimony furnished to 
defendants in compliance with the Court's order of February 1, 1957. 
The points and authorities attached thereto indicated that ..." the Court's 
order of February 1, 1957... would eliminate matters so substantial and 
fundamental as to defeat the original complaint, thereby denying unto 
plaintiff her day in court upon all of the issues raised in and by her com- 
plaint with respect to malpractice, professional negligence and all other 
issues apparent in her complaint, and to which she is entitled to a jury 
trial. . ." (App. 47, et seq.) 


On April 16, 1957, a Memorandum For Trial Judge was filed by 
Judge McGuire noting among other things that "the only issue in the case 
is whether or not a burr operation in the circumstances was called for. 
All others have been stricken and dismissed, and the trial judge is speci- 


? 


fically referred to the Court's memorandum of February 1, 1957. ... 
(App. 53) 


The memorandum also referred to who was going to testify for the 
plaintiff; what the court thought of plaintiff's contention concerning her 
representation by previous counsel; and why this case should not proceed 
quickly and not be postponed because of lack of counsel. The court con- 
cluded that cases of this type clogged the calendar and made the court 
subject of criticism. (App. 53) 


And on May 6, 1957, plaintiff's motion to amend the pre-trial 
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statement, etc. was denied. J. McGuire. (App. 54) 


On July 17, 1957, plaintiff now represented by John Dwyer, Esq. 
-- the Court denied her motion for a default judgment on the grounds that 
since defendants did not comply with the Court order of October 11, 1956 
regarding the exchange of witnesses and that up to the day of filing this 
motion the defendants had not complied with that order, she was entitled to 
the judgment sought. 


On July 22, 1957 plaintiff's counsel (John Dwyer) was granted a 
motion for permission to file a motion for leave to amend the complaint 


(App. 54, et seq.) 


On August 21, 1957, the motion to file the amended complaint was 


denied. 


On October 7, 1957, the case was assigned to Judge Youngdahl for 
trial, and at that time plaintiff's counsel d record now, I. William Stem- 
pil, addressed the court and stated the reasons why a voluntary non-suit 
was being asked for by the plaintiff, without prejudice, mainly because 
she was being limited to one issue, and that one issue would be not in 
accordance with the original action filed by the plaintiff, Plaintiff com- 
plained that since a partial summary judgment had been granted to the 
defendants on factual issues, evidentiary issues and facts in evidence, 
that what was left to be tried would not give the plaintiff the relief sought 
in her original cause of action, and since being so bound, would be a 
miscarriage of justice. Therefore, she concluded she would pray for a 


voluntary non-suit. (App. 67, et seq.) 


The order entered into the records on October 8, 1958 was not 


agreed to by plaintiff or her counsel since it did not, in accordance with 
the statement made by plaintiff's counsel at the hearing of the non-suit, 


comply with his request. (App. 61) 


On October 19, 1957 a motion to reinstate the cause of action dis- 
missed on motion of plaintiff through error, inadvertence and misinterp- 
retation of the rules was filed by plaintiff (App. 61 et seq.) and that was 





7 
subsequently denied on November 14, 1957. (App. 65) 


The notice of appeal to this Court was filed November 19th, 1957, 
from the judgments of October 8, 1957 and November 15, 1957 (App. 66). 


The plaintiff therefore concludes that the Court erred in issuing 
the memorandum of February 1, 1957; the memorandum of February 27, 
1957 and the memorandum of April 16, 1957. 


The plaintiff further avers that the Court erred in allowing the non- 
suit to stand and not allowing the suit to be reinstated in the interest of. 


justice. 


RULES INVOLVED 


Federal Rules of Civil Procedure: 


Rule 8 (e) (1) - Pleading To Be Concise and Direct; Consistency. 
(1) Each averment of a pleading shall be simple, concise, and 


direct. No technical forms of pleading or motions are required. 


Rule 9 (b) -- Fraud, Mistake, Condition of the Mind. 

(b) In all averments of fraud or mistake, the circumstances con- 
stituting fraud or mistake shall be stated with particularity. Malice, 
intent, knowledge, and other condition of the mind may be averred gen- 


erally. 


Rule 16. -- Pre-trial Procedure; Formulating Issues. 

In any action the court may in its discretion direct the attorneys 
for the parties to appear before it for a conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to the pleadings; 

(3) The possibility of obtaining admissions of fact and of docu- 

ments which will avoid unnecessary proof; 
(4) The limitation of the number of expert witnesses; 


w * * 


(6) Such other matters as may aid in the disposition of the action. 
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The Court shall make an order which recites the action taken at the 
conference, the amendments allowed to the pleadings, and the agreements 
made by the parties as to any of the matters considered, and which limits 
the issues for trial to those not disposed of by admissions or agreements 
of counsel; and such order when entered controls the subsequent course 


of the action, unless modified at the trial to prevent manifest injustice 
- . . . (Underlining supplied by appellant) 


Rule 41. Dismissal of Actions. 

(a) Voluntary Dismissal: Effect thereof. 

(1) By plaintiff; By stipulation. 

Subject to the provisions of Rule 23 (c) and of any statute of the 
United States, an action may be dismissed by the plaintiff without order 
of court (i) by filing a notice of dismissal at any time before service of 
the answer or (ii) by filing a stipulation of dismissal signed by all of the 


parties who have appeared generally in the action. Unless otherwise stated 


in the notice of dismissal or stipulation, the dismissal is without preju- 
dice, except that a notice of dismissal operates as an adjudication upon 
the merits when filed by a plaintiff who has once dismissed in any court 
of the United States or of any state an action based on or including the 
same claim. 

(2) By Order of Court. Except as provided in paragraph (i) of this 
Subdivision of this rule, an action shall no be dismissed at the plaintiff's 
instance save upon order of the court and upon such terms and conditions 
as the court deems proper. . . . Unless otherwise specified in the order, 
a dismissal under this paragraph is without prejudice. 


Rule 56. Summary Judgment. 

(d) Case Not Fully Adjudicated on Motion. If on motion under this 
rule judgment is not rendered upon the whole case or for all the relief asked 
and atrial is necessary, the court at the hearing of the motion, by exam- 
ining the pleadings and the evidence before it and by interrogating counsel, 
shall if practicable ascertain what material facts exist without substantial 
controversy and what material facts are actually and in good faith contro- 
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verted. It shall thereupon make an order specifying the facts that 
appear without substantial controversy, including the extent to which 
the amount of damages or other relief is not in controversy, and direct- 
ing such further proceedings in the action as are just. Upon the trial 

of the action the facts so specified shall be deemed established, and the 
trial shall be conducted accordingly. 


Rule 59 (a) - New Trial, Grounds. 

(a) Grounds. A new trial may be granted to all or any of the 
parties and on all or part of the issues . . .; and (2) in an action tried 
without a jury, for any of the reasons for which rehearings have 
heretofore been granted in suits in equity in the courts of the United 
States. 


Rule 60 - Relief From Judgment or Order. 

(b) Mistake; Inadvertence; Surprise; Excusable Neglect. On 
motion the court, upon such terms as are just, may relieve a party 
or his legal representative from a judgment, order, or proceeding 
taken against him through his mistake, inadvertence, surprise, or 
excusable neglect. The motion shall be made within a reasonable time, 
but in no case exceeding six months after such judgment, order, or 


proceeding was taken. . . 


SUMMARY OF ARGUMENT 


The action was based on a good cause of action and it was decided 
by the Court that a cause of action was stated. (App. 42) 

The pre-trial court agreed that a cause of action was stated, but 
made certain orders which worked to the detriment of the plaintiff and 
denied unto her a true day in court wherein she could be heard on the 


merits of the case. (App. 42-44) 


The "summary judgments entered" against the plaintiff cut 


off her avenues of relief, especially since the'summary judgments" 
were aimed at the heart of her case and went beyond the scope of what 
a pre-trial and summary judgment were meant for. Matters of evidence, 
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facts and testimony upon which the plaintiff planned to prove her case 
were denied to her by the tactic of the "summary judgment" (partial) 
granted unto the defendants against the plaintiff. (App. 42-44) 


The only issue left to be tried as ordered by Judge McGuire was 
not an issue that could stand alone without bringing in the factual and 
evidentiary material so necessary to the plaintiff's case (App. 42-44) 


ARGUMENT 


It is the contention of the plaintiff that the District Court erred 
in dismissing the complaint and allowing the judgment to be entered 
without noting that leave to amend would be granted. The provision 
for amendment was omitted from the order of dismissal through inad- 
vertence or neglect and further; the record indicates that the order is 
not signed or agreed to by counsel for plaintiff. The order of October 
8, 1957 was prepared by defendants’ counsel but not approved by 
counsel for plaintiff (App. 61). 


It is noted in Morket v. Swift, 12 FR Service 54 a-1, case l, 
173 F. 2d 517, CA 2nd 1949, that 


"Where a judgment of dismissal has been entered, 
technically the judgment should be reopened be- 
fore leave to amend can be sought; this should be 
done within ten days under rule 59 — otherwise 
under rule 60 (b). 


The motions in this case were made in time. 


In the complaint accepted by the Court as stating a cause of 


action, the plaintiff complained of having been forced -- under duress 


and undue influence and through fraud to have agreed to the operation 
performed upon the deceased and further complained that her signature 
and the signature of the deceased agreeing to the operation were secured 
through the means stated above." 


: Under the F.R.C.P., in all averments of fraud or mistake the circum- 
stances constituting fraud or mistake shall be stated with particularity; on the 
other hand, malice, intent, knowledge and other conditions of mind of a person 
may be averred generally. Rule 9(b) F.R.C.P. 
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In 41 Am Jur 306, 307, and the referred cases, it is stated, ... 
"Pleadings should contain a statement by the parties of the ultimate 
facts constituting their respective claims and defenses. They should 
be set forth simply, concisely and directly in the logical order and 
with clarity, precision and certainty. The pleadings should contain 
a statement of facts on which the party relies for his claim or defense, 


but not the evidence” by which they are to be proved. It is sufficient 


if all the material facts upon which the party relies for his claim or 
defense are stated. 


This your appellant says was contained in her complaint and that 


it was error for the court to eliminate same from the cause of action. 


With that in mind, your appellant contends that the Court on 
October 8, 1958, and by its subsequent actions in refusing to allow 
the cause to be reinstated committed manifest error, since the judg- 
ment of dismissal without prejudice was a decision against the law, 
sending the cause out of court without a trial on any of theissues in- 
voked by the accepted complaint. The judgment was determined with- 
out determining any of the material issues raised by the pleadings. 


The very fact that there was filed in answer to the complaint 
"Denials of the Allegations of Negligence” (App. 4 through 8) shows 
that there existed and still exists issues of fact to be tried. 


The memorandums of the Court dated February 1, 1957, Febru- 
ary 27, 1957 and April 16, 1957 left the issues to be tried to the com- 
plete power of the pre-trial judge to afford such relief as justice re- 
quired and the arbitrary refusal of the Court to permit the plaintiff to 
proceed to court on all material issues raised by the pleadings and the 
answers of the defendants was -- a decision against the law. 


2 McAllister v. Kuhn, 96 U.S. 87, 24 L. Ed. 615. "The probative facts 
requisite to prove ultimate facts need not and ordinarily should not, be pleaded... 


= Pleadings need only contain a statement of the ultimate material facts relied 
on. Mitchell v. Frederick, 166 Md. 42, 170 A. 733, 92 A.L.R. 1412, and Rule 
8(e)(1) F.R.C.P. "...every averment of a pleading shall be simple, concise and 
direct." 
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Further, the order of the Court dated November 14, 1957 issued 
in response to the plaintiff's motion for reinstatement of the cause 
under Rule 41 of the F.R.C.P., as provided for in Rule 59 (a) of the 
F.R.C.P. for failure to prove a case on the sole issue as framed by 
the Court, and the only one to be tried, and/or under Rule 60 (b) -- per- 
taining to error, inadvertence and misinterpretation of therules, was 
also a decision against the law since the trial judge failed to exercise 
discretion and declined to hear the motion on its merits -- because, 
plaintiff maintained that there existed, without a doubt, legal grounds 
that required the Court, in the interest of justice, to either grant a 
new trial or reinstate the case under Rule 60 (b) of the Federal Rules 


of Civil Procedure. 


Further, the order of the Court dated May 6, 1957, and August 
21, 1957, denying plaintiff's motion to amend the complaint to conform 
to the evidence was an abuse of discretion since the evidence in the 
records clearly showed that the complaint and cause of action (App. 2, 
et seq.) as calendared on July 7, 1954 had been completely changed 
and made bare by changing the cause of action from negligence and mal- 
practice to one of error in judgment, as further evidenced by the court's 
memorandum of February 1, 1957, based solely on briefs of the counsel 
for defendants not otherwise supported in the records. The memoran- 
dum was also based on the so-called consolidated pre-trial statement 
of November 2, 1956 (App. 22, et seq.) which had been filed after the 
pre-trial conference of October 11, 1956 (App. 21-22) and the pre-trial 
order of October: 23, 1956. 


Appellant further contends that the memorandum of February 1, 
1957, was not only a decision against the law, but said memorandum 
was not in conformity with Rule 56 and 41(b) of the F.R.C.P. in that 
the Court failed to make the findings of fact and conclusions of law as 
required by the said Rules. The court also failed to specify those 
issues which were admitted leaving the existence of the cause of action 


depending on the question of damage only. 
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The appellant also states that the court below committed error in 
not ordering the consolidated pre-trial statement to be set forth finally 
at a pre-trial hearing as required under Rule 16 of the F.R.C.P. There- 
fore, the plaintiff contends that she was not given the benefit of all 
favorable inferences which might reasonably be drawn from the evidence 
the court had before it in the form of the depositions. 


It must be remembered that although the Court had previously 
stated that a cause of action had been stated, the order to prepare a 
consolidated pre-trial statement noted that it should state a cause of 
action. This action, your appellant complains was unnecessary, as 
technically, one pre-trial statement already existed. 


Gross error was committed when the pre-trial cmference was 
not continued awaiting the consolidated pre-trial statement and instead 


the case was set for trial. 


To date, appellant repeats, the consolidated pre-trial statement 
was never pre-tried as required under the rules (Rule 16, F.R.C.P.). 
That being the case, through error, inadvertence and a misapplication of 
the rules, your appellant was forced to go to trial; seek relief in the 
form of filing a non-suit; and hoping, in the interest of justice and in 
accordance with the Rules, that all of the matters raised in the original 
complaint would be heard on its merits at a trial and not just a hearing 
set out for the sole purpose of depriving the plaintiff of her day in court. 
The proper procedure would have been to allow a jury to determine facts 
from the evidence that she was able to present for their consideration 


and determination. 


As a basis for her complaint for relief from the actions of the 
District Court, your appellant cites Cotton v. Territory of Hawaii, 


29S. Ct. 85, 89, 211 U.S. 162, 53 L. Ed. 131. There the court ruled 


that, "On error, the final judgment alone is brought up and specific 


rulings where excepted or not, are considered only incidentally in 
passing upon the correctness of the final judgment; the entire record 
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is brought up and the judgment of the appellate court is such as the facts 
and law warrant as shown by the entire case." 


Your appellant contends that when the lower court did not enter- 
tain the possibility of reinstating the cause of action, this was an act of 
not allowing the case to be heard on its merits and thus denying her her 
day in court. This type of a judgment is not a judgment on the merits 
and as it is so well stated in the case of Guthrie v. Gilmer, 76 P. 628, 
631, 27 Utah 496, ". . . The rule that a judgment of non-suit is nota 


judgment on the merits is so well settled that discussion is unnecessary." 


If there is any question as to whether or not the appellant has a 
right to appeal from the actions taken against her by the District Court, 
she cites the following cases: 


in re Franklin Estate, 32 Mo. 2nd 715, 717, et seq., and In re. 
Fidelity Assurance Assn., 20 N.W. 2d 638, 641, 247 Wisc. 619. 
There the Court said, "A party aggrieved is one whose pecuniary inter- 
est is directly affected by the decree." 


In Sheets v. Benev. and Protect. Order of Kylers, 210 P. 2d 690, 
et seq., 34 Wash. 2d 851, and Kenny v. Heckey, 105 P. 2d 192, 60 Nev. 
187, the Court stated, "A party is aggrieved by a judgment, order or 
decree so as to be entitled to appeal whenever it operates prejudicially 
or directly upon his property, pecuniary rights, interests or his personal 
rights. " 


Now, under Rules 59 and 60 (b) of the F.R.C.P., your appellant 
asks this Honorable Court to note that in the case of U.S. v. 3969.59 
_ Acres of Land, D.C. Idaho, 1944, 56 F. Supp. 831, the court con- 
cluded that, "Where there is a legal ground that requires the Court in 
the interest of justice to grant a new trial, there is no basis for the 
court to act arbitrarily by denying a new trial." 


In Van Sant v. American Express Co., C.A. Pa. 1948, 169 F. 2d 
355, the court found that, "In passing on motion of plaintiff for a new 
trial, the court must consider the testimony in light most advantageous 
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to the plaintiff and all conflicts therein must be resolved in plaintiff's 
favor and plaintiff must be given the benefit of every fact and inference 
of fact pertaining to the issue involved which may reasonably be deduced 


from the evidence. " 


Under Rule 59 of the F.R.C.P., your appellant prayed the District 
Court to allow her to reinstate her cause of action, and it is noted that 
under Rule 41, this could be done. 


In Southware v. Robertson, 1 FR Serv. 59a 12, case 1:27 F. Supp. 
944 (DCED Pa - 1939), the Court concluded, "a party may move for a 
new trial after dismissal under 41 for failure to prove a case." 


Under Rule 60(b), of the F.R.C.P., in the case of U.S. for the 
use of Kantor Bros. v. Mutual Const. Corporation, D.C. Pa., 1943, 
3 FRD 227, the court stated, 

"Under the rule authorizing the court on motion to 
relieve the party from judgment taken against him 
through his mistake, etc., all that is required to 

be shown is that the moving party's fault was excus- 
able and that there is merit in his appeal to the 
court for judicial relief." 

Your appellant contends that such is the situation in her case, 
and therefore seeks relief here in this Honorable Court in the form of 
remand to the District Court so that she can be heard; have her day in 
Courts and be able to prove her allegations noted in the complaint filed 


by her seeking relief for a wrong done unto the deceased Henry G. Gio- 
vanetti, whom she represents as the personal and legal representative 


and for wrongs done unto her personally. 


CONCLUSION 


Your appellant seeks relief because the memorandums cited 
were erroneously treated by the District Court as partial summary 
judgments from which no appeal could be taken until all of the issues 


were settled by the Court. 
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The only way appellant was able to get these issues settled was to 
ask for a voluntary non-suit. 

Then and only then, could your appellant seek the relief from the 
final judgment, either by asking for a reinstatement of the suit or fora 
reconsideration of the motion for non-suit filed in error through inad- 
vertence, oversight and misinterpretation and misapplication of the 
Federal Rules of Civil Procedure. 


Your appellant further contends that under the Federal Rules of 
Civil Procedure, specifically Rules 8, 16, 41,59(a), and 60(b), her rights 
were not protected and that in the interests of justice, she be allowed, 


through a remand by this Honorable Court to the District Court, to pro- 


ceed with her cause of action, having it heard on its merits, evidence 
presented, witnesses heard and then allowing the jury to determine the 
facts from the evidence presented; by the record, and testimony given 


by the witnesses. 


To ignore her plea for her day in Court and to deny her a basic 
Constitutional right would be a miscarriage of justice in the interest of 
one who has been wronged and not fair to one who seeks to right a wrong. 


Her cause of action was good. 


Her pleadings stated a cause of action on which she was entitled 
to be heard. To deny her that right, was not contemplated by the Fed- 
eral Rules of Civil Procedure. 


The appellant therefore prays that this Honorable Court remand 
the case to the District Court for appropriate action not inconsistent with 
its ruling herein, and for such other further action which will insure the 
appellant receiving the rights due her. 

Respectfully submitted, 
I. WILLIAM STEMPIL 
1117 Warner Building 


Washington 4, D. C. 
Counsel for Appellant 
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1 
APPELLANTS APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


VERA GIOVANETTI, Administratrix 
of the Estate of Henry G. Giovanetti, deceased 


Plaintiff. 


vs. CIVIL ACTION NO. 


4953-53 


GEORGETOWN UNIVERSITY HOSPITAL, et al, 
Defendants. 


mF Ne Ne ee Nee Ne Nee Nee Nee ee ee ee” 


ORDER 


This cause came on to be heard upon the motions of the defendants 
GEORGETOWN UNIVERSITY HOSPITAL and JOHN P. GALLAGHER, 
M. D. to dismiss, and in consideration of said motions, together with 
points and authorities in support and in opposition thereof, the docket 
entries in this action, and the oral statements of counsel, it is, by the 
Court, this 10th day of June, 1954, 

1. Ordered, That the motion of the defendant Georgetown Univer- 
sity Hospital to dismiss be, and the same is hereby denied, 

2. Ordered, That the motion of the defendant John P. Gallagher, 
M. D. to dismiss be, and the same is hereby denied, and it is further, 

3. Ordered, That the plaintiff be, and she is hereby granted leave 
to file a Seconded Amended Complaint similar to the draft of same filed 
with this Court upon the hearing of these said motions. 


/s/ Matthew F. McGuire 
Judge. 


CONSENT AS TO FORM: 
/s/ Paul R. Connolly 


Attorney for Georgetown University Hospital. 


/s/ H. M. Welch 


Attorney for John P. Gallagher, M. D. 


[Filed June 16, 1954] 


VERA GIOVANETTI, Administratix : 
of the Estate of Henry G. Giovanetti, DSsenned \ 
3413 Carpenter Street, S. E. 

Washington, D. C. 


Plaintiff. 


vs. : CIVIL ACTION NO. 
4953-53 
Georgetown University Hospital 
38th and Reservoir Road, N. W. 
Washington, D. C. 


JOHN P. GALLAGHER, M. D. 
1150 Connecticut Avenue, N. W. 
Washington, D. C. and 


FRANK A. FINNERTY, JR., M. D. 
1150 Connecticut Avenue, N. W. 
Washington, D. C., 


Defendants. 


SECOND AMENDED COMPLAINT 


1. The claim for relief on behalf of the plaintiff, Vera Giovanetti, 
Administratrix of the Estate of Henry G. Giovanetti, deceased, duly ap- 
pointed as such on December 1, 1953 by the United States District Court 
for the District of Columbia, holding a probate court, against the defendants, 
Georgetown University Hospital, a corporation, John F. Gallagher, M. D., 
and Frank A. Finnerty, M. D., is for an amount in excess of $3, 000. 00, 
is to recover damages for the wrongful death of said decedent and is 
within the jurisdiction of this Court. 

2. On or about October 25, 1952, decedent, Henry G. Giovanetti, 
was placed in Georgetown University Hospital, defendant named herein, 
by his physician, defendant Frank A. Finnerty, Jr., for treatment follow- 
ing a head injury received on said date. For a period of several days 
the said decedent received treatment in said hospital and following said 
treatment, the decedent had apparently recovered and his condition was 
good in every respect, except that he complained of a weakness in the 
muscles of his leg.Whereupon, defendant Doctor Finnerty returned the decedent 





—— 


3 
nm to be and numerous examinations and tests of the decedent were made 
a by the agents, servants and employees of the defendant hospital. Follow- 


ing same, Doctor Finnerty advised the decedent and plaintiff that a very 
Simple operation should be performed on the decedent and said Doctor 
9) Finnerty arranged to have John P. Gallagher, M. D., also named 
defendant herein, perform the said operation. 
3. The plaintiff questioned the necessity for an operation and re- 
quested that an outside physician be brought into the case for consultation, 
» but all of the defendants, including Doctor Forrester, Doctor Freis and 
‘a Doctor Battale, all agents or employees of the defendant Hospital, assured 
the plaintiff and the decedent that the operation was not an emergency 
and refused to recognize consultation with an outside physician. Follow- 
ing assurances from all of the defendants that the proposed operation was 


A: minor and after statements by Doctor Freis and Doctor Battale, both agents 
or employees of the defendant Hospital, that the said operation would be 
a local and that the plaintiff was not a doctor and would be responsible for 


the decedent's death from this blood clot, the plaintiff reluctantly con- 

sented to an operation for the removal of an alleged blood clot near 

decedent's right eyebrow, said operation was explained to plaintiff and 

decedent as a small hole in the skull above the right eyebrow and the 

removal of the blood clot located there. 

4. On or about November 13, 1952 defendant Doctor Gallagher, aided 

and assisted by the agents, servants and employees of the defendant Hos- 
4 pital, operated on the decedent, making a burr hole in the lower portion of 
each occipital bone and a rent in the dura. No blood clot was removed or 
or found and this unnecessary operation brought on a cerebral thrombosos 
and heart condition and as a direct result of said operation the decedent 
died on November 22, 1952. 


a 5. That by performing and allowing the operation described in 
paragraph number 4, the defendants, and each of them, were negligent 

« and did not exercise the care and skill required of a Hospital and 
doctors. 


6. The injuries sustained by the decedent as a result of the wrong- 
ful acts of negligence of the defendants were such that, if his death had not 
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ensued, he would have been entitled to maintain an action and to recover 
damages during his lifetime thereof, but no such action was instituted 
nor such recovery had during his lifetime. Plaintiff avers that said 
decedent left him surviving the plaintiff, his widow and next of kin, and 
that she has sustained substantial pecuniary loss and damage as a result 
of the wrongful death of said decedent, as aforesaid, plus funeral expenses 

and medical expenses, in the sum of ONE HUNDRED and FIFTY 
THOUSAND DOLLARS ($150, 000. 00). 

Wherefore, plaintiff demani s judgment against the defendants, 
and each of them, in the sum of One Hyndred and Fifty Thousand Dollars 
($150, 000. 00), besides costs. 


/s/ Brainard H. Warner, III 
ee A AE ee Ae fe 2 afc 2c 3c 2c 2c fe fe 2c 3 3c 2c 2 2k ok 


Attorney for Plaintiff 


DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury 
as to all defendants. 


/s/ Brainard H. Warner, II 
Attorney for Plaintiff. 


[Certificate Of Service] 


[Filed June 16, 


ANSWER TO AMENDED COMPLAINT ON 1954] 


BEHALF OF THE PRESIDENT AND DIRECTORS 
OF GEORGETOWN COLLEGE (MISTAKENLY SUED 
AS GEORGETOWN UNIVERSITY HOSPITAL). 


First Defense 
The Amended Complaint fails to state a claim upon which relief 
can be granted to the plaintiff against the President and Directors of 
Georgetown College. 


\\ 


= 


Second Defense 
1. Defendant, the President and Directors of Georgetown College, 
admits that it is a corporation and that it maintains and operates the 
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Georgetown University Hospital in the District of Columbia. It further 


admits, on information and belief, that Henry G. Giovannetti was admitted 
to said hospital on October 25, 1952 for observation and possible treat- 
‘ment. 

2. Defendant admits, on information and belief, that Dr. John P. 
Gallagher performed a duly authorized burr-hole operation on the said 
Henry G. Giovannetti on November 13, 1952 in a skillful and proper man- 
ner, but that despite proper treatment the said Henry G. Giovannetti 
died on November 22, 1952. 

3. This defendant is without information concerning the allegations 
of plaintiff's loss and damage contained in the.amendéd complaint. It 
denies that any action attributable to it caused or contributed to the death 
complained of, and further denies each and every other material allega- 
tion of the complaint pertaining to it which is not herein specifically 
answered. 

Third Defense 

Upon information and belief the defendant avers that the death 
of the said Henry G. Giovannetti was the result of an Act of God and was not 
in any way attributable to any negligence, breach of duty or want of due 


care upon its part or upon the part of its co-defendants. 


HOGAN & HARTSON 


By /s/ (signature) 
Aftorneys for Defendant, 
EE OE EK A A 2 AC 2 2 2 2 2g 2 ie 2 2 2c 2 


Certificate of Service 
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ANSWER TO SECOND AMENDED COMPLAINT ON BEHALF 
OF FRANK A. FINNERTY, JR., M. D. 
First Defense 
The Second Amended Complaint fails to state a claim upon which 
relief can be granted to the plaintiff against Frank A. Finnerty, Jr. 


dd. eee 
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Second Defense 

1. Defendant, Frank A. Finnerty, Jr., admits that Henry G. Giovan- 
netti was admitted to the Georgetown University Hospital on October 25, 
1952, for observation and possible treatment and that he was an attending 
physician. 

2. Defendant admits that upon his own judgment and upon that of 
various and eminent consultants he recommended that the said Henry G. 
Giovannetti undergo operative procedures. 

3. Defendant further admits, on information and belief, that Dr. 
John P. Gallagher performed a duly authorized burr-hole operation on 
the said Henry G. Giovannetti on November 13, 1952, in a skillful and 
proper manner, but that, despite said proper treatment, the said Henry 
G. Giovannetti died on November 22, 1952. 

4. This defendant is without information concerning the allegations 
of plaintiff's loss and damage contained in the second amended complaint. 
He denies that any action attributable to him caused or contributed to the 

death complained of, and further denies each and every other ma- 
terial allegation of the second amended complaint pertaining to him, 
which is not herein specifically answered. 

Third Defense 

Upon information and belief, this defendant asserts that the death 
complained of was the result of an Act of God,and was not in any way attribut- 
able to any negligence, breach of duty, or want of due care upon his part 
or upon the part of his co-defendants. 

HOGAN & HARTSON 
/s/ (signature) 


Attorneys for Defendants, 
* * cd a *x * 


Certificate of Service 
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[Filed July 15, 1954] 


ANSWER TO AMENDED COMPLAINT ON BEHALF OF 
DEFENDANT JOHN P. GALLAGHER, M. D. 


Now comes the defendant, Dr. John P. Gallagher for answer to 
plaintiff's second amended complaint and says: 


FIRST DEFENSE 
As to this defendant, plaintiff's complaint does not state a cause 
of action upon which relief can be granted. 


SECOND DEFENSE 

1. This defendant is not personally informed concerning matters 
and things alleged in Paragraph Two of the second complaint and is there- 
fore unable to admit nor deny said allegations except to admit that on to 
wit, November 8, 1952, this defendant was requested to examine and 
surgically care for the decedent, Henry G. Giovannetti as the circumstances 
of the case in this defendant's best judgment was needed and required. 

2. This defendant is not personally informed as to any conversa- 
tions had between plaintiff Vera Giovannetti, Administratrix, and employees 
of the defendant hospital or Drs. Forrester, Freis, and Battale, but based 
upon information and belief this defendant denies that the representations 
as alleged in Paragraph Three were made by any of said persons to said 
Vera Giovannetti: this defendant is uninformed as to whether the said Vera 
Giovannetti reluctantly consented to an operation as alleged, but is informed 
andibelieveg that the said plaintiff did sign customary operative consent 
form voluntarily and of her own free will. This defendant denies any 
representations as alleged in Paragraph 3 with respect to the nature of the 
surgical procedures and denies specifically that he made any such represen- 
tations as alleged. 

3. Defendant denies the substance and import of the allegations 
of paragraph four of. the complaint and avers that the necessary and proper 
surgical proccdures as in this defendant's best judgment were required, 
were carried out in accordance with approved practice and procedures for 
like cases in the District of Columbia. 
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4. Defendant denies the allegations of Paragraph 5. 


5. Defendant denies the allegations of Paragraph 6. 





THIRD DEFENSE 
This defendant denies that the death of the decedent, Henry G. 

Giovannetti was in any way attributable to or resulted from any negligent 
act on the part of this defendant and states that said decedent's death 
was a result of an act of God and complications and illnesses beyond the 
control of defendants. 

WELCH DAILY & WELCH 

/s/ H. M. Welch 


Attorneys for Defendant 
* 


* * * * * * 


[Certificate Of Service] 


EXCERPTS FROM DEPOSITION OF 
JOHN P. GALLAGHER, 


11 Q. And you were aware of the fact that he was suffering 
from a rather severe case of hypertension? A. I am not qualified to 
say anything about the severity ofhishybertension, merely to say that he 
had hypertension. 

Q. Does the fact that a patient is suffering from hypertension 
in any way influence your decision as to whether or not to operate on 
him? A. Yes, sir. 

Q. And in what way would it affect your decision? A. In this 
respect, that a hypertensive person would be more apt to be suspect 
of harboring a subdural clot as a result of a minor blow than would 


an otherwise natural individual. 
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Q. Would a patient suffering from hypertension be a good 
operative risk? A. Generally, no. 

Q. You were aware of that at the time you operated on Mr. 
Giovanetti? A. Yes, sir. 

Q. So you operated on him knowing that he would not be a good 

12 operative risk? A. That's correct. 

Q. How many operations of the type that you performed on Mr. 
Giovanetti had you performed before his operation, just approximately? 
A. 500. 

Q. And how many of these had been on patients suffering from 
hypertension? A. I have no idea. 

Q. I mean, could you just estimate percentage-wise; 10 percent, 
five percent? A. No, the percentage is much higher than that, principal- 
ly because subdural hematomas are mostly incurred in the age groups from 
40 to 80, so that assuming that hypertension is much more frequent in 
that age group, I would say that 40 percent of them were hypertensive. 

Q. What is your connection with Georgetown University Hospital? 
A. Iam on the surgical staff of the hospital, not as a full-time doctor 
of the hospital. 

Q@. And, I believe you have testified that you do not recall who 
requested you to perform this operation? A. Not specifically. 


16 [Filed Feb 21, 1956] 
PRE-TRIAL STATEMENT 


On or about the 25th day of October, 1952, Henry G. Giovanetti, 
deceased, fell, bruising his head slightly under the right eyebrow. The 
defendant, Dr rank A. Finnerty, Jr. was called as a doctor to treat said 
Mr. Giovanetti. Said defendant, Dr. Finnerty, came to the decedent's 
home at 3413 Carpenter Street, S. E., later on said day and arranged for 
his admission to defendant Georgetown ‘jniversity Hospital. 


That said decedent entered said hospital on or abopt October 25, 
1952 and remained a patient therein until his death on November 22, 1952. 
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Following his admission to the hospital, the said decedent re- 
ceived treatment for the aforementioned injuries and his condition was 
good in every respect, except that he complained of a weakness in the 
muscles of his legs. “Whereupon the defendant, Dr. Finnerty, ordered the 
decedent to bed and following a series of tests and examination made by 
the agents, servants and employees of the defendant, Georgetown Univer- 

17 sity Hospital, the defendant, Dr Finnerty, recommended that an 

operation should be performed to remove a blood clot on the brain. 

That the defendant, Dr. Finnerty, arranged to have the defendant, 
Dr. John P. Gallagher, perform the said operation. The plaintiff, Vera 
Giovanetti, questioned the necessity for an operation and requested that 
an outside physician be brought into the case for consultation, . but such 
consultation was not permitted by defendants herein. 

Following assurances from the defendant, Dr. Finnerty, and Dr. 
Gallagher that the proposed operation was a minor one and not an 


emergency and following statements by Dr. Freis and Dr. Battale, both 


agents, servants and employees of the defendant Georgetown University 
Hospital, that said operation would be local and that the plaintiff was not 
a doctor and would be responsible for the decedent's death from this 
blood clot. The plaintiff reluctantly consented to an operation for the 
removal of an alleged blood clot near decedent's right eyebrow. 

The said operation was described to the plaintiff and the decedent 
as a very Simple one, consisting of a small hole in the skull where the 
clot was located and that forceps would be used to removeor lift the clot 
located there. 

That on or about November 13, 1952, the defendant, Dr. Gallagher, 
aided and assisted by the agents, servants and employees of the defendant 
hospital, operated on the decedent, making a burr hole in the lower portion 
of each occipital bone and a rent in the dura. No blood clot was removed 
and the said operation brought on a cerebral thrombosis and heart con- 
dition and as a direct result thereof, the decedent died on November 22, 
1952. 
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. * 18 The plaintiff contends that the defendant, Dr. Finnerty, was 
negligent in allowing the aforementioned operation to be performed. 
Plaintiff further contends that the defendant, Dr. Gallagher, and 
defendant, Georgetown University Hospital, were negligent and committed 
7 a trespass upon the decedent in performing and assisting in the perfor- 
b mance of the said operation, the same being a different operation from 
that described to and consented to by the plaintiff and the decedent. 

Henry G. Giovanetti, deceased,' was born on December 12, 1897, 
and was employed by the Department of Defense as an Administrative 
Assistant at a salary of $4955.00 per annum. Said decedent was married 
to Vera Giovanetti on December 1, 1950 and they lived together 
as man and wife at 3413 Carpenter Street, Southeast, Washington, D. C. 
and the decedent contributed his entire salary to the support of himself 
and his said wife. 

Henry G. Giovanetti, according to the Mortality Tables, had a 
life expectancy of 22.9 years. 

Vera Giovanetti, decedent's wife, was forty-six years of age on 
November 22, 1952. 

/s/ Brainard H. Warner, II 


* ae ak ¥ * x x * 
Attorney for Plaintiff 


19 [Filed June 4, 1956] 


SUPPLEMENTAL | 
PRE-TRIAL STATEMENT 


This is an action by the Administratrix wife for damages suffered 
due to wrongful death of deceased, Henry G. Giovanetti, caused by fraud 
and deceit and professional negligence of the defendants. 

That on November 12, 1952, the plaintiff was induced by fraud 
and deceit and under duress by Dr. Frank A. Finnerty, Jr. decedent's 
private physician and Dr. Edward Freis, Dr. Battale, Dr. Forrester 
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and Dr. Lillianfield, employees and/or agents of the Georgetown 
University Hospital, and Dr. John P. Gallagher, a neuro-surgeon who 
is on the staff at the Georgetown University Hospital to sign a permission 
for the doctor in charge to perform an operation on the deceased, Henry 
G. Giovanetti, who had been a patient at the Georgetown University Hospital 
since October 25, 1952, hospitalized for an ulcer of the stomach. 

The signatures were obtained under duress and fraud and 
deceit by the above named physicians after numerous requests for con- 
Bultation by Dr. Vasilios S. Lambros, 1832 K St., N. W., and Dr. O. H. 
Fulcher, 5081 Lowell St., N. W., specialist in neuro-surgery, had 
been denied by John P. Gallagher also by Dr. Edward Freis, Dr.~ For- 
rester and Dr. Battael and Dr. Lillianfield, agents and/or employees 
of the Georgetown University Hospital and the refusal of a request by the 
plaintiff that the E. E. G. be used by the above named physicians. 

20 Dr. Frank A. Finnerty, Jr., the decedent's private physician, 
who had been treating the decedent for "Malignant Hypertension Severe" 
since June 1950, personally selected a Neurologist, Dr. Forester, an 
agent of the Georgetown University Hospital to examine the decedent, 
who in turn selected his surgeon Dr. John P. Gallagher, a Neuro-surgeon 
practicing at Georgetown University Hospital to examine the decedent 
and arrangements were made by the above named physicians to perform 
an operation, November 11, 1952, on the decedent, WITHOUT the consent 
of the plaintiff. 

When the plaintiff was informed by Dr. Finnerty of the arrange- 
ments for the operation, the true facts of the decedent's physical condition 
were fraudlently concealed. The potential operation was misrepresented 
and the statement of fact, which was untrue, was known to be untrue by 
Dr. Finnerty at the time it was made. The plaintiff was deceived for the 
purpose of inducing her to sign a permission for an operation on the 
decedent. 

The potential operation was described by Dr. Finnerty and Dr. | 
Freis, aS being very simple - nothing more than the usual laboratory | 


tests that the decedent had been previously subjected to - that a blood clot 
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had formed on the skull of the decedent's forehead where he had struck 
his head in a fall and this clot was pressing on anerve. A Small hole 
was to be made in the forehead and "forsips" would be used to lift the 
clot - this entire procedure was to take only ten minutes and would not 
set the patient back a day. 

It was the duty of the said doctors who occupied a position of 
trust and confidence, therefore, under obligation to make full disclosures 
to the plaintiff and patient of the latter's true condition to speak fairly 
and truthfully concerning all transactions and not to omit or mislead 
either of them. 

The defendants notwithstanding the said duties, fraudulently de- 
ceived the plaintiff by misrepresenting the proposed operation and the 
patients condition creating a false impression by words and acts, abusing 
and violating the confidential relationship which afforded the power and 
opportunity to take undue advantage of them and exercise undue influence 
over the plaintiff thereby. 

The services of Dr. Forester were not requested by the plaintiff, 
nevertheless, Dr. Forester forced his:services and was very rude and 
impolite to the plaintiff-and continued his services after the plaintiff had 
asked him to withdraw. 

Due to his erroneous diagnosis, he requested the services of his 
surgeon, Dr. John P. Gallagher, a neuro-surgeon who made the same 
erroneous diagnosis of the decedent's illness. 

The other physicians including all agents of the Georgetown Univer- 
sity Hospital did not agree with the erroneous diagnosis made by Dr. 
Forester and Dr. Gallagher. 

Dr. Forester, agent of the defendant hospital and Dr. Gallagher 
made a careless negligent and erroneous diagnosis. 

Due to the fact that the plaintiff had not requested the services of 
any phySician or surgeon except Dr. Finnerty, the scheduled potential 
operation for November 11, 1952, was cancelled by the plaintiff awaiting 
consultation. 
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After the aforementioned duress had been exercised on the plain- 
tiff and consultation had been denied her, and the refusal of the use of 
the E.E.G., the plaintiff, after a faithful promise from Dr. Freis that 
no operation except the one previously described would be performed, 
the plaintiff reluctantly and under protest signed the permission for 
the "Removal of a blood clot from the skull on the decedent's forehead." 
Since Dr. Freis reassured the plaintiff that the Blood Clot" had not 
formed on the "Brain" as Dr. Forester and Dr. Gallagher had led her 
to believe. 

That the defendant, Dr. John P. Gallagher, holding himself out 
as a surgeon and specialist in neuro-surgery to exerzise that decree of 
care, skill and learning ordinarily possessed by specialists and surgeons 
practicing in the same and similar fields of medicine and in the middle of 

22 a dispute regarding his service, which had not been requested by 

the plaintiff, and the defendant knowing that the plaintiff's permission for 
him to operate on the deceased was not voluntary, displaying gross negli- 
gence, wantonness and professional incompetency with reckless dis- 
regard for and reckless indifference to the safety and welfare of the 
patient with full knowledge of surrounding circumstances and existing 
conditions that his conduct would naturally or probably result in the death 
of the patient, exercising no care or diligence of a prudent surgeon, 
performed a serious operation, (burr holes in the skull and also an 
accessory procedure - air study of the brain, not called for, was re- 


vealed by records and testimony) on the patient, who had been suffering 


from "essential malignant hypertension severe" for the past 2-1/2 years 


with the records of this illness available to him - knowing that due to the 
seriousness of the illness the decedent was subject to a cerebral hemor- 
rhage, therefore, would be a poor operative risk. 

The defendant, notwithstanding the duties, as aforesaid, carelessly 
and negligently performed said operation recklessly with indifference 


and disregard of the probable or natural consequence of his act. 
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The defendant, Dr. Gallagher, who had superior knowledge of the 
danger and peril of this wrongful and imminently dangerous operation, 
accelerated a diseased condition of the deceased, thereby hastening and 
prematurely caused the death of the deceased husband. 

Following said operation it was the duty of the defendants, Dr. 
Gallagher and Dr. Freis to exercise the same care and skill in the sub- 
sequent and necessary treatment until the plaintiff's recovery or need 
therefore had ceased, including any treatment to determine the advis- 
ability of a supplementary operation or special treatment to effect a 
cure or correct conditions which had developed after or by reason of the 
operation - and guard the patient against infection of his wound or compli- 
cation. 

23 Notwithstanding the duty as aforesaid the defendants Dr. Gallagher 
and Dr. Freis carelessly and negligently failed to afford unto the plain- 
tiff's deceased, post operative treatment abandoning his patient in a cri- 
tical stage, to a relatively inexperienced physicians and agents of the 
Georgetown University Hospital without giving notice to the plaintiff. 

That as a result of this aforesaid negligence the patient was sub- 
jected to an unnecessary operation through a mistaken diagnosis, made 
by Dr. Forester, agent of Georgetown University Hospital and Dr. 
Gallagher. 

The operation was not skillfully performed by Dr. Gallagher. As 
a result of the aforesaid negligence and the abandonment of Dr. Freis 
and Dr. Gallagher, the patient suffered a cerebral hemorrhage, induced 
by the unnecessary operation that was performed due to a mistaken diag- 
nosis and contracted encephalitis and meningitis - due to lack of post 
operative treatment and finally expired November 22, 1952 after suffer- 
ing untold agonies from the aforementioned negligences complained of 
until death. 

24 SPECIAL DAMAGES 
Wrongful Death Act - Pecuniary loss and loss of consortium suffered 
by Vera Giovanetti, wife, during the joint life expectancy of the deceased 
and the individual beneficiary of the wrongful death action and the sur- 
vival statute 
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Abridged Life Tables U.S. 1950 - Life expectancy: 
1. Deceased - Henry C. Giovanetti, age 54 years - 22.9 yrs 
2. Vera Giovanetti, wife, age 46 years - 31.3 yrs 
The decedent was employed at the Department of the Army as a Civil 


Government Clerk at a salary of $4955 per annum. 
Expenses of last illness and burial: 


1. Georgetown Hospital $630. 
2. Nurses Service 

Sallie Cole 102. 

K, Quackenbush 63. 

M. Kobilka 25. 

Jeanie Neur 12. 

A. Doyle 25. 

3. §S. Hines Co. - Funeral Service 778. 

Opening of grave and marker 195. 

4. Dr. Frank Finnerty 65. 

Dr. James P. McCorrick 20. 

Dr. Windship (Autopsy) 100. 


Consortium - 

Loss of companionship, comfort, advice, attention, aid, care and 
protection of the decedent, loss of happiness, love and affection. 

Grief, sorrow, bereavement, anxiety and distress and mental 
anguish suffered by the plaintiff for the loss of a kind and affectionate 
husband with fine moral character, faithful to his duties and earning, 
no extravagant habits, industrious with business ability performing the 
duties of a U.S. Government clerk. 

Loss of contributary support. 

25 Elements of Damages under Survival Statute - 

Damages for intense pain and untold agonies endured by deceased 
who lived 9 days and was conscious at intervals as evidenced by groans 
after the defendant negligently and unskillfully performed an unnecessary 
operation due to mistaken diagnosis on the decedent. 

Loss of earnings between time patient should have been released 
from hospital and time of death. 

Full value of life lost. 

Being deprived of the ability to labor and earn money during time 
he probably would have lived had he not been injured. 
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Stipulations - (Subject to objections as to materiality and relevancy). 

The use of hospital records (original), Georgetown University 
Hospital. 

The use of depositions of Dr. John P. Gallagher, Dr. Edward 
Freis and Dr. Frank A. Finnerty, Jr. without formal proof. 

Hospital bills, Doctor bills, special nurses bills and funeral 
bills to be admitted without formal proof - initiated by court. 

Witnesses to be exchanged within 10 days. 

Case not to be tried before June 20. 

Life expectancy tables to be agreed to by counsel. 

/s/ Vera Giovanetti 


Attorney for Plaintiff 


Seen: 


Attorney for defendants 


Copies to Welch, Daily & Welch 
and Hogan & Hartson, Attorneys 
for defense. | 


26 NEGLIGENCE 
Defendant, Dr. Frank A. Finnerty negligently arranged for an operation 
by Dr. Gallagher to be performed on his patient when he knew he would 

be away. Said operation being one that he would not have permitted had 


he been present and properly advised. 


Defendants: Dr. Frank A. Finnerty, Jr., Dr. John P. Gallagher, Dr. 


Edward Freis, Dr. Forester, Dr. Battael and Dr. Lillianfield agents 
of the Georgetown University Hospital. 
The breach of professional duty, to act with utmost good faith. 


Negligent in the failure to disclose to the plaintiff and patient the 
latter's condition and the results of the operation. To speak fairly, fully 


and truly, thereby, creating a false impression of the potential operation 


by words and acts. 
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Abusing confidential and fiduciary relationship, by taking undue 
advantage of and exercising undue influence over the plaintiff. 

Deceiving the plaintiff in regard to the potential operation and mis- 
representing the statements of facts which were untrue and known to be 
untrue at the time and were made with intent to deceive the plaintiff for 
the purpose of inducing the plaintiff to sign for a permission to operate 
on patient. 

Exercising undue influence on the plaintiff, who reposed confidence 
in them. 

Defendant, Dr. John P. Gallagher: 

Failure first to ascertain that the patient was in a condition to un- 
dergo safely the operation before proceeding where such operation may 
involve risk or damage to the patient. 

Failure to examine patient immediately preceeding the operation 
to determine if the operation was necessary. 

Failure to make certain that the plaintiff signed for permission for 
him to operate on the patient voluntarily. 


27 SECOND SUPPLEMENTAL PRE-TRIAL STATEMENT 

The factual statements of the Supplemental Pre-trial Statement 
heretofore prepared and filed by the plaintiff herein after her prior coun- 
sel witharew together with those paragraphs entitled "Special Damages", 
"Elements of Damage under Survival Statute"' and "Stipulations" are 
hereby incorporated herein by reference. 

Plaintiff requests of the Court the opportunity to examine the ori- 
ginal hospital records and the so-called "Notice of Authority to Operate" 
which the plaintiff was induced to sign. Plaintiff, upon such examination, 
may be willing to stipulate as to admissability of such documents, subject 
to oral testimony as to conditions under which such so-called authority 


was signed. 


/s/ Ford E. Young, Jr. 
es 


Attorney for Plaintiff 
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[Filed February 21, 1956] 


PRETRIAL STATEMENT OF DEFENDANT, JOHN P. 
GALLAGHER, M.D. 


This defendant denies any personal knowledge of the matters and 
things alleged in the Complaint as to the cause originally of decedent's 
hospitalization and treatment or alleged information given to decedent 
and plaintiff by other persons. 

This defendant admits that he was called in consultation as a 
surgeon with respect to decedent's condition and his medical and surgical 
needs. 

This defendant denies that he ever made any representations to 
the plaintiff as alleged in Paragraph Three (3) of Complaint. 

This defendant denies any negligence in so far as he participated 
in the medical and surgical treatment of decedent and avers that his 
medical and surgical procedures were proper for decedent's case and 
performed in keeping with approved and accepted standards of medical 
and surgical practice. 

This defendant denies that decedent's death resulted from negli- 
gence or improper treatment. 

This defendant denies that the medical attention rendered to decedent 
by the hospital staff and other doctors was negligent or improper in so 
far as this defendant has been able to determine from the records and 


15 available information. 


This defendant denies that plaintiff has been injured and damages 


as alleged. 
WELCH, DAILY & WELCH 


BY: /s/ BH. N. Welch 
Attorneys for defendant 
Gallagher 


Case on pretrial calendar for February 21, 1956 at 10:00 A.M. 
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[Filed February 21, 1956] 


PRETRIAL STATEMENT OF DEFENDANTS 
GEORGETOWN AND FRANK A. FINNERTY, JR. ,M. D. 


Plaintiff's decedent was admitted to Georgetown Hospital on October 
25,1952, under the care of his personal physician, Dr. Frank Finnerty. 
He had been previously diagnosed as having malignant hypertension @ a 
prior admission to the hospital. His immediate history prior to his ad- 


mission on October 25, 1952, was that he had experienced gastrointesti- 
nal bleeding in his home and had fallen, striking his head against the 


bathtub. Upon admission, the patient was treated by his personal phy- 
Sician and was seen by various members of the staff of the hospital, 
looking toward treatment of his gastrointestinal disorder. He was also 
diagnosed as having hypertensive cardiovascular disease. Over the next 
several days, the patient's condition improved. The bleeding of his 
stomach stopped. Suddenly, on November 7,1952, the patient commenced 
complaining of severe weakness and manifested bizarre personality 
changes. A lumbar puncture was carried out, which showed clear spinal 
fluid under pressure. His personal physician, Dr. Frank A. Finnerty, Jr., 
properly recommended a neurological examination by the neurological 
staff of the hospital. Dr. John Gallagher, a neurosurgeon, was also con- 
sulted. The unanimous opinion of all physicians was that there was a 
possibility of plaintiff's decedent having a subdural hematoma as the re- 
sult of his fall, which, if not removed, would cause death. The correct 
medical procedure therefor required an operation to discover the location 
of the hematoma and to remove it. 

12 The plaintiff consented to this operation. It was performed ina 
skillful, proper manner. No hematoma was found. The patient did well 
postoperatively and subsequently died from other causes. Accordingly, 
the defendznts, Georgetown and Finnerty, deny malpractice, deny that 
the operation was performed without consent, deny that the operation 
was the cause of death. 

DEMANDS 
1. That the plaintiff spell out in meticulous medical detail the acts of 
malpractice relied upon. 
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2. That plaintiff specifically state in the pretrial order that the 
alleged malpractice and negligent treatment concerned only medical wis- 
dom and manner of performing a burr-hole operation. 

3. That the plaintiff furnish to the defendants copies of the Federal 
Income Tax returns of her decedent for the years 1950, 1951 and 1952. 

4. That the plaintiff provide within ten days of the pretrial order a 
statement in writing showing the pecuniary loss which will be relied 
upon by the plaintiff. 

o. That-the-plaintiff-submit herself te-the-takine of her- oral deposition 
within three weeks of the- date of the pretrial -crder. 

6. That the defendants be provided, within ten days, with a copy of 
any autopsy record on which the plaintiff will rely. 

7. Thet-the-pleintifffurnish-a report-from-2 competent physician 
Stating-that-the-eare-and treatment -peceived-by-the- plaintiff's decedent -at 
Georgetown Hospital-at the-hands of-Dr- -Frank-A-Finnerty,}e.,- was im 
proper- 

8. That within ten days from the date of this order the plaintiff identify 
by name the doctor or doctors who will testify on her behalf. 

HOGAN & HARTSON 


By /s/ Paul R, Conndly 


Attorneys for Defendants 
* ba mK * 


[Certificate Of Service ] 


28 [Filed October 11, 1956] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
The court directs counsel for Pitf to draw a consolidated Pltf's 


pretrial statement which will state a cause of action and the same shall 
be filed on or before Nov. 5, 1956. 

Court approves the pretrial statements of the Defts. Georgetown 
Hospital and Frank A. Finnerty, Jr. M.D. and the pretrial statement of 
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Deft. John P. Gallagher, M.D. 

STIPULATIONS: It is ordered that P furnish written authorization 
to the collector of taxes for the furnishing to D of photostatic copies of 
income tax return of Mr. and Mrs. Giovanetti for the years 1950-51 and 
52. That the P provide the counsel for defts within 10 days with a photo- 
stat copy of a private autopsy report; that counsel on both sides will ex- 
change witnesses and their addresses including expert witnesses whom 
they expect to call and said exchange will be made within 10 days prior to 
trial date set. Counsel on both sides stipulate that a photostat of the 
Georgetown Univ. Hospital entitled "Progress Notes" and numbered in the 
lower left hand corner p 48 contains the genuine signature of Vera 
Giovanetti and the genuine signature of the deceased, Henry Giovanetti 
which is signed on a slanting line and said signature has been indicated 
by the pretrial judge. Counsel for P reserves the right to show the cir- 


cumstances under which these signatures were affixed. 


/s/ James R. Kirkland 
Pretrial Judge 


/s/ Ford E. Young, Jr. 
Attorney for Plaintiff 


/s/ Paul R. Connolly 
Atty. for Defts. - Geo. Univ. Hosp. 


/s/ H.M. Welch 
for Def. Gallagher 


[Filed Nov. 2, 1956] 
CONSOLIDATED PRE-TRIAL STATEMENT 

The basis of plaintiff's case is that the operation performed on her 
husband on November 13, 1953, was a very serious one; that the circum- 
stances were such that said operation should not have been performed; 
that the defendant hospital, by and through its medical staff, and the two 
defendant doctors used so-called "high pressure" methods to break the 
plaintiff down and cause her to sign a consent form when, in fact, she re- 
sisted doing so for several days prior to giving in to the strain of such 


pressure coupled with physical and nervous exhaustion; that due to drugs 
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and lack of proper care and attention, plaintiff's husband was induced to 
sign such consent; that plaintiff's husband's serious condition was brought 
on by use of drugs by the medical and attenaing staff of defendant hospital; 
that although the defendant, Dr. Finnerty, after participating in the pres- 
sure of breaking down plaintiff's resistance to the signing of the so-called 
consent form, was away from the city, the medical staff, defendant hospi- 
tal, being the duly authorized agents of said hospital, and the defendant, 
Dr. Gallagher, knew or should have known that the operation which Dr. 
Gallagher performed would bring about the hasty death of plaintiff's hus- 
band in that decedent was not a good operative risk for so serious an 
operation; that in spite of said knowledge or requirement of such know- 
ledge, said defendants abandoned the reasonable care required of them 
under the circumstances, promised plaintiff that said operation would be 
only a minor one, and not dangerous, obtained her signature to the so- 
called consent form, refused her the privilege of outside consultation, 
threatened her with dire results if she refused to sign and proceeded to 
carry out a very major and unwise operation on plaintiff's husband, in 
the conduct of which due care was disregarded and plaintiff's husband 
became a "guinea pig" for the goodly crowdassembled to absorb know- 
ledge in medical science in the performance of said major operation; 
that post-operative treatment given by defendant hospital was so unsatis- 
factory as to constitute negligence under the circumstances; that instead 
of the test of care due to a patient dying as a result of such major opera- 
tion only so-called '"'adequate" room attention was given; that Dr. Gallagher 
failed to give such post-operative care and attention to the patient as 
would have been reasonable for one who had performed such operation as 
hereinabove described; that Dr. Finnerty, upon his return to the city after 
the operation, admitted that plaintiff's husband had not received the opera- 
tion which he (Dr. Finnerty) had ordered, but that Dr. Finnerty was 
plaintiff's husband's attending physician and though out of the city for a 
day or so before and during the operation, did participate in breaking 
down the plaintiff into signing the so-called consent form and was negli- 


gent in that he participated in the planning for the operation upon plaintiff's 
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husband and could very well have left instructions prior to departure 
whereby the major operation would not have been performed and, in that, 


upon his return and upon learning of the performing of the major opera- 
tion and the fact that plaintiff's husband was dying as a result thereof, 
Dr. Finnerty, too, was satisfied with only so-called "adequate room 
attention” instead of making any real and sincere post-operative effort 
to save the life of plaintiff's husband. 

Plaintiff intends to prove that Dr. Gallagher's surgical procedures 
were not proper for decedent's case in that he failed to use due care in 
participating in breaking down plaintiff to cause her to sign the so-called 
“consent form", as aforesaid, and in proceeding with the major and 
dangerous operation upon plaintiff's husband, with knowledge as aforesaid. 

Plaintiff intends to prove that the major operation performed, as 
above set forth, was the cause of the early death of plaintiff's husband. 

Plaintiff contends that, even in the absence of a preponderance of 
medical testimony to the effect that the operation was not a correct one 
and that due care was not exercised in selecting and/or planning such 
operation for plaintiff's husband, the action of defendants (said defendant 
hospital acting by and through its duly constituted medical staff) in break- 
ing down the plaintiff, as hereinabove described, until she signed the so- 
called ''consent form" and performing the operation which brought about 
the early death of plaintiff's husband constitutes malpractice in the 
nature of a technical battery or trespass. However, plaintiff intends to 
prove by a preponderance of medical testimony that the operation was 
not a correct one and that due care was not exercised in selecting and 
planning such operation for plaintiff's husband. 

As to Damages: 

Elements of special damages, as listed on the eighth page of 
"Supplemental Pre-Trial Statement" filed herein, are incorporated 
herein by reference. 

Compensatory damages are claimed for loss of consortium, for 
grief, for loss of support and for loss of government employment sup- 
port benefits. 
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Punitive damages are claimed for loss of consortium and grief. 
Further elaboration, as set forth in the eighth page of aforementioned 
"Supplemental Pre-Trial Statement", is incorporated herein by reference. 

Punitive damages are claimed for the suffering of decedent. The 
plaintiff will ask the Court to instruct the jury as to awarding damages to 
her as surviving widow and to decedent's nextof kin pursuant to the pro- 
visions of Section 16-1201, D.C. Code, 1951 Edition. 

As to Stipulations: 

Plaintiff respectfully submits that all stipulations necessary or 
desirable in the case at bar are covered by the orders of the "Pre-Trial 
Proceeding" dated October 11,1956. Pursuant thereto, a letter was duly 
addressed to the Collector of Internal Revenue, Baltimore, Maryland, 
and said letter remains unanswered. 

/s/ FordE. Young, at 


* mm ss 
Attorney for Plaintiff 


[Certificate Of Service | 


[Filed November 9, 1956] 


MOTION FOR SUMMARY JUDGMENT ON BEHALF OF 
DEFENDANT JOHN P. GALLAGHER, M. D. 


The defendant, John P. Gallagher, M.D., moves the Court for 
summary judgment in his behalf against plaintiff in the above-captioned 
cause and for reason therefor says: 

There is no genuine issue of fact to be triedbetween the parties. 

And for such further reasons as set forth in defendant's attached 
memorandum of points and authorities. 

WELCH, DAILY & WELCH 


By: /s/ H. it. Welch 
Attorney for Defendant 
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31 [Filed November 14, 1956] 


POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 
FOR SUMMARY JUDGMENT ON BEHALF OF DEFENDANT, 
JOHN P. GALLAGHER, M. D. 


It is respectfully submitted that the "Consolidated Pre-Trial State- sa 
ment" filed herein sets forth the participation of all concerned in breaking 
down the plaintiff and causing her to sign the so-called consent form, in 
performing the very unwise and serious operation upon plaintiff's husband 
who was not a good operative risk and when those, including Dr. Gallagher, 
who participated in the preparation for said operation and in said operation 
knew or should have known that plaintiff's husband was not a good risk for 
such operation, and in failing to give proper post-operative attention and 
treatment to plaintiff's husband. 

The hearing before Judge Edward A. Tamm, referred to in the Points 
and Authorities in support of the Motion for Summary Judgment filed 
herein, occurred several months before present counsel entered this 
case or had even heard of this case. The "Consolidated Pre-Trial State- 
ment" was prepared and filed pursuant to the hearing before Judge James 
R. Kirkland on October 11,1956. It is respectfully submitted that said 
"Consolidated Pre-Trial Statement" should be read in its entirety in de- 
termining the question of whether or not there are material issues of fact 
to be tried in this case insofar as any or all defendants are concerned, 
and that the laborious process of commenting upon each word, phrase or aq 
clause contained therein serves no useful purpose. s| 

In view of the foregoing and such other points and authorities as | 
may be presented at the oral argument of the Motion for Summary Judg- 
ment filed herein, it is respectfully submitted that there are genuine 
issues of fact to be tried in this case, insofar as all defendants, including 
Dr. Gallagher, are concerned, and that said Motion should be overruled. 


32 /s/ Ford E. Young, Jr. » | 


Attorney for Plaintiff 
x * ac * 


[Certificate Of Service ] 
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> 34 [Filed January 7, 1957] 
MOTIONS OF DEFENDANTS GEORGETOWN UNIVERSITY HOSPITAL 
AND FRANK A. FINNERTY, M.D. , FOR SUMMARY JUDGMENT, OR 
IN THE ALTERNATIVE FOR JUDGMENT BY DEFAULT, ORIN THE 
ALTERNATIVE TO STRIKE CERTAIN PORTIONS OF THE PLAIN- 
TIFF'S PRE-TRIAL STATEMENT, OR IN THE ALTERNATIVE TO 
REQUIRE THE PLAINTIFF TO FILE A MORE ADEQUATE PRE- 
TRIAL STATEMENT. 
Come now the defendants, Georgetown University Hospital and 
Frank A. Finnerty, M.D., and move the Court pursuant to Rules 56, 
41(b), 37(b)(2) and 16, F.R.C.P., to enter judgment on behalf of these 
two defendants against the plaintiff either on the ground that there is no 
A genuine material issue of fact in controversy and these defendants are en- 
titled to judgment as a matter of law, or because the plaintiff has refused 
to obey an order of this Court, or in the alternative to strike certain 
claims made by the plaintiff in her pre-trial statement which are inade- 
quate as a matter of law, or in the alternative to require the plaintiff to 
furnish a more adequate pre-trial statement, and for detailed reasons why 
these motions should be granted these defendants submit the attached 
memorandum of points and authorities in support thereof and incorporate 

» such memorandum herein by reference. 

HOGAN AND HARTSON 


By /s/ Paul R. Connolly 
Attorneys for Defendant 
a. Georgetown University 
Hospital and Frank A. 
Finnerty, M.D. 
* * 5 aK bd 


[Certificate Of Service ] 
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36 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MO- 
TIONS OF DEFENDANTS GEORGETOWN UNIVERSITY HOSPITAL AND 
FRANK A. FINNERTY, M.D. , FOR SUMMARY JUDGMENT, OR IN THE 
ALTERNATIVE FOR JUDGMENT BY DEFAULT, ORIN THE ALTER- 
NATIVE TO STRIKE CERTAIN PORTIONS OF THE PLAINTIFF'S PRE- 
TRIAL STATEMENT, ORIN THE ALTERNATIVE TO REQUIRE THE 
PLAINTIFF TO FILE A MORE ADEQUATE PRE-TRIAL STATEMENT. 

This is an action for damages for wrongful death brought by the 
wife as administratrix of the estate of her deceased husband, Henry G. 
Giovanetti, who died while a patient in Georgetown University Hospital 
on November 22,1952. It is alleged that death resulted from an opera- 
tion performed on the plaintiff's decedent while in Georgetown University 
Hospital and from inadequate post-operative care. 

In response to a motion for a more definite statement plaintiff filed 
an amended complaint and a second amended complaint. Several attempts 
were made at various times to adequately pre-try the case. The most 
recent attempt on October 11, 1956, resulted in an order of this Court 
requiring the plaintiff to file a consolidated pre-trial statement "which 
will state a cause of action". The plaintiff has filed such a consolidated 
pre-trial statement which fails to state a cause of action, which fails to 
satisfy the requisites of specificity, which contains claims which are 
legally insufficient and which does not provide these defendants with ade- 
quate notice of the nature of the claims they are called upon to defend. 

The consolidated pre-trial statement filed by the plaintiff is a 
"mishmash" of vague generalities and conclusions which does not stand 
analysis and which, when compared to incontrovertible facts of record, 
demonstrates that the plaintiff does not possess a cause of action. 

37 Plaintiff has been furnished a copy of the hospital record, pertain- 
ing to her deceased husband, whose authenticity is established. Plaintiff 
in turn pursuant to the pre-trial order has furnished to the defendants a 
copy of an autopsy report on the decedent, which autopsy was done at the 
plaintiff's instance and on which the plaintiff relies. In addition defendants 
have taken the deposition of the plaintiff and the plaintiff has. in turn 
taken the depositions of Drs. John P. Gallagher, Frank A. Finnerty 


and Edward D. Freis.| Each of these documents is incorporated herein by 
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reference. The hospital record is designated Exhibit A; the autopsy re- 
port, Exhibit B; plaintiff's deposition, Exhibit C; and the depositions of 
the three aforenamed doctors, Exhibit D. The burden of the plaintiff is 
obviously that of proving that her decedent died as a proximate result of 
malpractice. 

The hospital records show and;the depositions establish that the 
plaintiff was admitted to Georgetown University Hospital on October 25, 
1952, for treatment for a gastro-intestinal disorder. Decedent gave a 
history, confirmed by the testimony of the plaintiff at the taking of her 
oral deposition, of fainting, falling and striking his head in the bathroom 
of his home. Concededly also be suffered from severe malignant’ hyper- 
tension. The plaintiff in her oral deposition, page 11, testified that doc- 
tors, other than the defendants, had told the plaintiff and her husband that 
his case was hopeless and ''that he would have a cerebral hemorrage". 

After a few days in the defendant hospital, according to the hospital 
chart and the deposition testimony of Drs. Gallagher, Finnerty and Freis, 
the decedent showed certain neurological signs which indicated the possi- 
bility that he was suffering from a subdural hematoma (a blood clot which 
causes pressure to be applied to the brain and which is fatal unless re- 
moved). 


"The effects of a subdural hematoma are curable if removed 
but the only way to determine whether a blood clot exists and 
remove it is by performing a burr-hole operation in which 
bilateral burr-holes are drilled through the skull to permit 
the neurosurgeon t:: examine the tissues underlying the burr- 
holl and to permit air to be injected into the cranial cavity so 
as to permit the operating surgeon to x-ray the brain and its 
covering tissues." [Gallagher deposition, pages 7, 8] 


Although the plaintiff's decedent by reason of his hypertension was 
not a good operative risk there was no reasonable alternative to perform- 
ing the operation. 


The operation was performed by Dr. John P. Gallagher and his depo- 
sition testimony indicates that standard customary procedure was carried 
out. The depositions and the hospital records further indicate that follow- 
ing the operation plaintiff's decedent's general condition deteriorated to 
the time of his death ten days later. 
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Plaintiff arranged privately to have an autopsy performed on her 
husband. The autopsy disclosed thirteen causes of death including many 
causes far removed from the brain and cranial cavity. The plaintiff has : 
been repeatedly requested at the pre-trial to state with clarity and speci- " 3 
ficity her theory as to how the operation influenced death, for this is the 
gist of her case. For that reason she was ordered to file a pre-trial state- 
ment which would state a cause of action. She has failed to do so. The 
depositions of Drs. Gallagher, Freis and Finnerty establish that the opera- 
tion did not influence death, that death resulted from other causes, pri- 
marily resulting from hypertension, heart failure and circulatory disease. ! 
Since the plaintiff can offer no proof other than allegations that her hus- re 
band's death was caused by the operation and by the post-operative care, 
these defendants are entitled to judgment. The consolidated pre-trial 
statement filed by the plaintiff is not a compliance with the Court's order. | 
Plaintiff's consolidated pre-trial statement is nothing but a collection of 
adjectival descriptions and conclusions, rather than an attempt to state 
the basic facts from which a court or jury could conclude the existence 
of malpractice. 

Lacking any such specific claim these defendants have no way of «| 
knowing what the nature of the plaintiff's case would be if presented at a 
trial and therefore do not possess sufficient notice to permit them to in- 
telligently prepare their defense. For example, the plaintiff claims that 
"high pressure" methods were used to cause the plaintiff and her husband 
to sign a consent to the operative procedure. Hospital records and all the 
depositions disclose however that the doctors merely told the plaintiff that 

39 her husband needed an operation and that she was endangering his -_ 
life by failing to offer her consent. The plaintiff can offer no evidence sa, 
that the doctors were not discharging their proper duty in so cautioning 
her. Plaintiff claims that her husband's "serious condition was brought 
on by use of drugs by the medical and attending staff of defendant hospital." 
Plaintiff's deposition discloses that she had no knowledge of what drugs | 


were administered to the decedent or what their effects were on the de- 


cedent’s condition. The depositions of the doctors however disclose that 
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phenobarbital was the drug that was given for purposes of sedation and 
that it did not cause any significant change in the patient's condition. The 
plaintiff must offer more than a lay opinion that the use of phenobarbital 
was improper. Plaintiff further charges that the defendants collectively 
carried out a very major and unwise operation on her husband and that 
her husband became a guinea pig for a goodly crowd assembled to absorb 
knowledge and medical science. The testimony of the doctors is that the 
operation was necessary and was not.a major operation, that there was 
no one present in the operating room except authorized operating per- 
sonnel. Plaintiff does not allege that she was in the operating room. She 
can offer no support for such vague generalities and charges. She further 
charges that the post-operative treatment given by defendant hospital was 
so unsatisfactory as to constitute negligence under the circumstances. 
Again the plaintiff is not a physician and is in no position to judge the post- 
operative treatment. No factual statements are made as to the nature of 
the post-operative treatment or how it fell below the standard of care for 
a hospital. She states only so-called "adequate" room attention was given. 
It is impossible to divine the meaning of that phrase. She charges Dr. 
Finnerty with failure to make a real and sincere post-operative effort to 
save the life of the plaintiff's husband. The factual basis for such a vague 
charge is left to the imagination. The pre-trial statement moreover asks 
for punitive damages for the suffering of decedent and punitive damages 
for loss of consortium and grief, neither of which are recoverable in an 
action for damages for wrongful death. These claims should be stricken. 
She moreover seeks compensatory damages for loss of consortium and 

40 for grief; these are not proper elements for damages, in a wrongful 
death suit. Brown v. Curtin and Johnson, 95 U.S. App.D.C. 234.221 F. 
2d 106 (1955). 

It is obvious that the plaintiff labors under certain delusions with 
regard to her husband's death. She has instituted a suit involving two 
doctors and a hospital in a claim of malpractice. She has nothing to sup- 
port her but her own subjective feelings. This is obvious from the state 


of her pleadings. She can offer no factual information or medical evidence 
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that the care and treatment givento her husband was other than that called 
for by sound medical practice. At the hearing of these motions she should 
be prepared to raise a substantial question of fact by affidavit containing 
statements of fact and medical opinion based thereon sufficient to indicate 
to the Court that this is not a "strike'' suit prompted by either a widow's 
grief or vindictiveness. Failing such a showing the action should be dis- 
missed. 

Respectfully submitted, 

HOGAN AND HARTSON 


By /s/ Paul R. Connolly 
Attorneys for Defendants George- 
town University Hospital and 


Frank A. Finnerty, M.D. 
* * * * 


[Filed January 15, 1957] 
POINTS AND AUTHORITIES IN OPPOSITION TO MOTIONS OF DEFEN- 
DANTS GEORGETOWN UNIVERSITY HOSPITAL AND FRANK A. 
FINNERTY, M.D., FOR SUMMARY JUDGMENT, OR IN THE ALTER- 
NATIVE FOR JUDGMENT BY DEFAULT,OR IN THE ALTERNATIVE 
TO STRIKE CERTAIN PORTIONS OF THE PLAINTIFYT'S PRE-TRIAL 
STATEMENT, OR IN THE ALTERNATIVE TO REQUIRE THE PLAINTIFF 
TO FILE A MORE ADEQUATE PRE-TRIAL STATEMENT. 

The gist of the Points and Authorities in support of above-named 
motions appears to counsel for plaintiff to be as follows: 

1. A contention to the effect that counsel's ''Consolidated Pre- 
Trial Statement" appears to counsel for defendants named in said motion 
to be a "mishmash" (which means a "jumble" or a 'medley") of vague 
generalities and conclusions which does not stand analysis and which, 
when compared to incontrovertible facts of record, demonstrates that 
the plaintiff does not possess a cause of action". 

2. A contention that the burden of the plaintiff is obviously that 
of proving that her decedent died as a proximate result of malpractice 


and a contention that plaintiff has thus far failed to carry that burden of 


proof. 
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3. A contention that plaintiff's allegations to the effect that "high 
pressure" methods were used to cause plaintiff and her husband to sign 
a consent to the operative procedure remain unproven and/or is not sub- 
stantiated by the proof in the record up to this time. 

4. Contentions that plaintiff's allegations to the effect that her 
husband's serious condition was brought on by the use of drugs by the 
medical and attending staff of defendant hospital, that the defendants col- 
lectively carried out a very major and unwise operation on her husband 
and that her husband became a guinea pig for a goodly crowd assembled 
to absorb knowledge and medical science, that the post operative treat- 
ment given by defendant hospital was so unsatisfactory as to constitute 
negligence under the circumstances and that Dr. Finnerty failed to make 
a real and sincere post-operative effort to save the life of plaintiff's hus- 
band remain unproven and/or are not substantiated by the proof in the 
record up to this time. 

>. A contention that plaintiff's claim for damages for loss of con- 
sortium and for grief are not allowable. 

We will discuss each of the foregoing contentions separately. 


AS TO "CONSOLIDATED PRE-TRIAL STATEMENT" PRE- 
PARED AND SUBMITTED BY PRESENT COUNSEL FOR 
PLAINTIFF 


Plaintiff's former counsel, Brainard H. Warner, III, prepared and 
filed the original pre-trial statement. Thereafter, pursuant to Mr. Warner 
having withdrawn from this case and present counsel not yet having entered 
this case, the plaintiff prepared and filed the "Supplemental Pre-Trial 
Statement. '' Counsel's best memory of:the complaints of counsel for the 
defendants at the pre-trial hearing held on October 11, 1956, regarding 
said "Supplemental Pre-trial Statement" was that same was allegedly 
too verbose and lengthy. Thereupon, plaintiff's present counsel was in- 
structed by Judge James R. Kirkland to.prepare and file the "Consolidated 
Pre-trial Statement." 

It was the understanding of counsel for plaintiff that Judge Kirkland's 


instructions were that counsel for the crete should inform counsel for 
counse 


the defense as to the allegations which plaintiff for the plaintiff intended to 
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prove at trial. In retrospect and in consideration of the Motions which 
have been filed pursuant to the filing of the "Consolidated Pre-trial State- 
ment'', it must now be conceded that counsel would have done well to have 
prepared said statement in three sections and thereby to have dealt sepa- 
rately with the allegations which plaintiff intends to prove regarding 
each of the defendants. However, same was not required by Judge Kirk- 
land. 

Pursuant to the filing of said Consolidated Pre-trial Statement, 
counsel for Dr. John P. Gallagher filed his Motion for Summary Judg- 
ment based primarily upon admissions by plaintiff's former counsel, 

Mr. Warner, which counsel says were made before Judge Tamm on 
February 21, 1956, upon the admissions of plaintiff in her deposition 

by oral examination and by attempting to draw from said "Consolidated 
Pre-trial Statement" these allegations which pertained to Dr. Gallagher 
and contend by written argument that same are not born out by the proof 
thus far submitted in this case. 

The admission attributed to plaintiff's former counsel before Judge 
Tamm on February 21,1956, are to the effect that "plaintiff does not 
claim any negligence in doing the burr-hole operation or that it was im- 
properly done." Plaintiff's present counsel was not present, does not 
have a transcript of the testimony and can therefore only rely upon the 
great confidence which he has in anything that counsel for Dr. Gallagher 
says. If counsel for Dr. Gallagher says that Mr. Warner made the state- 
ment, he (Mr. Warner) no doubt did so. However, the alleged admission 
by Mr. Warner can be taken to be no more significant than an expression 
of thought by Mr. Warner that if the operation in question had been neces- 
sary and if the decedent had been a good operative risk, he, Mr. Warner, 
would, as then counsel for plaintiff, have had no basis of challenging the 
actual conduct of the operation. 

Plaintiff's so-called admissions as to Dr. Gallagher not having mis- 
led her (as found on page 82 of the Transcript of the Deposition of Vera 
Giovanetti on March 3, 1956) do not offset the contention of the plaintiff 
that Dr. Gallagher participated in the sreaking down of plaintiff and in- 


ducing her to sign the consent form. 








It must be conceded here that'counsel for Dr. Gallagher could better 
direct his efforts to contend that there are no genuine issues of fact to 
be tried in this case if counsel for plaintiff were to now prepare a "'Sup- 
plemental Consolidated Pre-trial Statement" in three sections as re- 
ferred to hereinabove. 

Counsel for Dr. Gallagher would not be required to attempt to 
piecemeal those allegations which pertain to his client but would have 
same set forth in one section of such Supplemental Consolidated Pre-trial 
Statement. Similarly, counsel for the Georgetown University Hospital 
and for Dr. Frank A. Finnerty, Jr. would be allowed to direct an attack 
upon such sections of such Pre-trial Statement as would pertain to their 
respective clients rather than to be faced with piecemealing such alle- 
gations from the present Consolidated Pre-trial Statement which they 
considered to be a "mishmash" or "jumble" or ''medley". 

Counsel for Georgetown University Hospital and Dr. Finnerty now 
place themselves in the position of contending that counsel for plaintiff 
does not possess a cause of actionar has not, from the facts in the record 
thus far, proven a cause ofaction. The question before the Court is 
whether counsel for plaintiff has alleged a cause of action and can prove 
a cause of action and not whether counsel for plaintiff has proven a cause 
of action by a reading of the depositions heretofore taken and the docu- 
ments filed in this case. It would, of course, be a most serious mis- 
carriage of justice to grant a motion for Summary Judgment without giv- 
ing to plaintiff the opportunity to produce further evidence in support of 
allegations made in support of her case. 


AS TO DEFENDANTS’ CONTENTION THAT THE PLAIN- 
TIFF HAS FAILED TO CARRY THE BURDEN OF PROV- 
ING THAT HER DECEDENT DIED AS A PROXIMATE 
RESULT OF MALPRACTICE 


The contention is made in the memorandum of Points and Authori- 
ties in Support of Motions of defendants, Georgetown University Hospital 
and Dr. Frank A. Finnerty, and in fact, was a subject of some concern at 
the hearing of the Motion for Summary Judgment in behalf of Dr. Gallagher 


on January 7,1957, that plaintiff has not yet proven that her husband died 
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as a result of the operation in question. Said point is also stated in a con- 
tention to the effect that the proof thus far in the record does not show 
that said operation was the proximate cause of the death of the plaintiff's 
decedent. Counsel for the Georgetown University Hospital and Dr. 
Finnerty place themselves in the position of contending that the Motion ‘ 
for Summary Judgment should be granted on the basis of the evidence ° 
now in the record without allowing the plaintiff to go to trial and thereby 
utilize the subpoena powers of this Court to bring in Drs. Winship and 
Lambrose and also the other doctors who were in attendance at the de- 
fendant hospital at the time in question or, in the alternative, to take 
their deposition by oral examination. It is respectfully submitted that : 
such a ruling would be erroneous for the reason that summary judgment 
should only be granted where there are no genuine issues of fact to be “ 
tried but said rule does not require that a plaintiff in a tort case must 
develop all of his or her evidence prior to trial and, failing to have 
done so, have his or her case summarily dismissed. Neither should it 
be determined that, since doctors are reluctant to testify against doctors, 


plaintiff cannot voluntarily obtain evidence as to the point in question and 


that her case, therefore, should be dismissed. « 
AS TO DEFENDANTS' CONTENTION THAT PROOF RE- 
GARDING BREAKING DOWN PLAINTIFF AND CAUSING - 


HER TO SIGN THE CONSENT FORM REMAIN UNPROVEN 

If the motions for Summary Judgment of any or all defendants 
should be granted on the ground that, inter alia, the proof now in the ‘ 
record does not substantiate plaintiff's allegation as to breaking her - 
down and causing her to sign the consent form, this case would become 
an example of a requirement that plaintiff prove all elements of her case 
by evidence adduced on interrogation of opposing counsel and cross 
examination of plaintiff's own counsel on oral examination. It would, of 
course, be only fair and proper that plaintiff tell all incidents regarding 7 
this element of her case, chronologically, to the jury on direct exami- 
nation, be given the opportunity of producing such corroborating testi- 


mony as she may be able to offer, and be allowed to have her counsel 


interrogate all witnesses who participated in such alleged "breaking down" 
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procedure. However, a reading of pages 38 through 57, pages 58 through 
62 and page 65 of the Deposition of plaintiff by oral examination on March 
3, 1956, will satisfy any doubts as to whether there is sufficient proof of 
this point already in the record to, at least, satisfy the burden of making 
out a prima facie case. It certainly cannot be contended that such evidence 
is so weak as to fail to make out a genuine issue of fact when compared 
to the testimony of the doctors, as referred to on the 3rd and 4th pages 
of the Points and Authorities in support of the Motions of Defendants, 
Georgetown University Hospital and Dr. Frank A. Finnerty. Evidence al- 
ready in the record as to the "breaking down" process most assuredly 
goes farther than statements by the doctors that plaintiff's husband needed 
an operation and that she was endangering his life by failing to offer her 
consent. The granting of the Motions for Summary Judgment would deny 
to plaintiff the opportunity to prove that the doctors were not discharging 
their proper duty in employing the methods they are alleged by plaintiff 
to have used to influence her to sign the consent form. 

AS TO CONTENTIONS REGARDING PLAINTIFF'S OTHER 

OR REMAINING ALLEGATIONS REMAINING UNPROVEN 

Each of the allegations challenged, namely, those regarding use of 
drugs, the wisdom or lack of wisdom in performing the operation (which 
refers, of course, to the questions of decedent not having been a good 
operative risk for the operation he was given), the manner of conducting 
the operation and post-operative care constitute elements of proof which 
are in dispute. 

Even though counsel for Georgetown Hospital and Dr. Finnerty had 
long before answered the Second Amended Complaint filed in this case by 
plaintiff's former counsel, the point was made by counsel for Georgetown 
University Hospital and Dr. Frank A. Finnerty, Jr. at the hearing before 
Judge James R. Kirkland on October 11, 1956, that he (counsel for said 
defendants) still didn't understand the allegations upon which p ‘aintiff's 
case was predicated. As stated heretofore, the "Supplemental Pre-trial 


Statement" was challenged as being too verbose and too lengthy. Present 


counsel for plaintiff understood his responsibility to be to set forth in a 
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"Consolidated Pre-trial Statement” the allegations which plaintiff intends 
to prove at trial. The present contention by counsel for said defendants 
is not that said allegations do not raise genuine issues of fact to be tried 
but that counsel for plaintiff cannot possibly prove these allegations or 
has not done so as the record now stands. It appears again that great re- 
liance is placed upon the fact that doctors will not voluntarily testify 
against doctors. It is respectfully submitted that this assumption should 
not preclude this plaintiff from the opportunity of utilizing the subpoena 


powers of this Court and developing such evidence as she and her known 


witnesses cannot voluntarily produce. It would work a great financial hard- 


ship on this plaintiff to require her to prove her case by oral examination 
of witnesses by deposition prior to trial as a condition precedent to being 
allowed to go to trial. Even that, however, would be better than to dis- 
miss this case summarily on the ground that plaintiff has not or cannot 
carry the burden of proof regarding the essential allegations of her case. 

It is respectfully submitted that summary judgment should not be 
granted in this case because there are genuine issues of fact to be tried. 
Please see following in Note 9, page 166, Title 28, U.S.C.A. Rules 52 
to End under Rule 56: 


"Summary judgment cannot be granted unless there 
is no genuine issue as to any material facts and moving 
party is entitled to judgment as a matter of law." National 
Transformer Corp. v. Ranney, D.C.Ohio 1949, 86 F.Supp. 57. 
See also Thomas v. Martin, D.C. Tenn. 1949, 8 F. R. D. 638. 


Please see following in Note 4, page 160, Title 28, U.S.C. A., Rules 
52 to End, under Rule 56: 


"This rule was not intended to deprive litigants of a 
right to full hearing on merits if any issue of fact exists 
and was not intended to be used as a substitute for a regu- 
lar trial where outcome of litigation depends upon disputed 
questions of fact."" Michel v. Meier, D.C. Pa.1948, 8 
F. R. D. 464. 


Please see following in Note 5, page 161, Title 28,U.S.C.A., Rules 
52 to End, under Rule 56: 


"On a motion for summary judgment, function of Court 
is to determine whether an issue of fact is present and not to 
determine any fact which appears to be an issue."' Montmarquet 
v. Johnson and Johnson, D.C.N.J. 1949, 82 F. Supp. 469. 
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Please see following in Note 23, page 191, Title 28,U.S.C..A., 
Rules 52 to End, under Rule 56: 


"This rule should be cautiously invoked to the end that 
parties may always be afforded a trial where there is a bona 
fide dispute of fact between them." United Meat Co. v. RF.C., 
C.A.D.C.,1949, 174 F.2d 528. 


It would serve no useful purpose. to attempt to point out each piece 
of evidence given by the plaintiff regarding each of the points under con- 
sideration in the transcript of her deposition by oral examination on 
March 3, 1956. She did point out the effect of the drugs on her husband, 
the promise of a minor operation instead of the major operation which 
was performed and the failure of defendant doctors and others in atten- 
dance at defendant hospital to adequately meet the standard of care and 
attention to her husband after the operation. Each of these points re- 
quires elaboration by additional testimony from the plaintiff and such 
additional witnesses as may be called in her behalf at the trial of this 
case. While counsel for defendants Georgetown University Hospital and 
Dr. Frank A. Finnerty, Jr. now admit that the plaintiff's decedent was not 
a good operative risk (please see top of 3rd page of Points and Authorities 
in Support of Motions of said defendants) and while Dr. John P. Gallagher 
admitted that plaintiff's decedent was not a good operative risk (please 
see pages 11 and 12 of the Deposition of Dr. Gallagher by oral examination 
on March 3, 1956), the failure of defendants to use the degree of care and 
caution required of them as a matter of, law should also be elaborated upon 
at the trial of this case. The only way that is available to plaintiff to prove 
the number of people who attended the operation as witnesses will be to 
interrogate all who were known to have been there. 

AS TO DAMAGES FOR LOSS OF CONSORTIUM AND GRIEF 

It must be agreed that the case of Brown v. Curtin and Johnson, 95 
U.S. Appeals D.C. , 234, 221 F. 2d 106 (1955) nullifies plaintiff's claim for 
damages only insofar as loss of consortium is concerned. 

CONCLUSION 


There can be no doubt that there are genuine issues of fact to be 


tried in this case. It is not incumbent upon a plaintiff in any tort case to 
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prove his or her case prior to trial by depositions or affidavits. All that 
is required is that plaintiff state the allegations which he or she intends 
to prove. The difficulties about which counsel for the respective defen- 
dants now complain appears to counsel for plaintiff to have arisen from 
the fact that counsel for plaintiff endeavored to cover the allegations re- 
garding all of the defendants in his "Consolidated Pre-trial Statement" 
instead of breaking same down into three sections and setting forth the 
allegations which plaintiff intends to prove regarding each defendant 
separately. 

It is respectfully submitted that this case should not be summarily 
dismissed by reason of the triable and controverted issues of fact involved 
in it. It is respectfully submitted that a trial is the proper means of de- 
te >mining the carrying of the burden of proof in this case, that plaintiff 
should not be required to furnish additional evidence regarding issues of 
fact by oral examination of witnesses or affidavits. However, if Your 
Honor comes to the conclusion that plaintiff must present further facts in 
support of her allegations, which conclusion would, of course, have to be 
hased upon a decision by Your Honor to the effect that there are no genuine 
issues of fact to be tried as the record now stands, then and under those 
circumstances, a continuance should be granted under Rule 56(f), and 
counsel for plaintiff instructed to obtain and submit evidence upon the 
points which Your Honor considers to be uncontroverted. 

Such a procedure would be a most tedious and expensive means of 
satisfying a condition precedent to going to trial in this case. Same 
should not be necessary as is pointed out in the quotes from U.S.C.A. 
under Rule 56 hereinabove. 

Remaining alternatives are to overrule the Motions for Summary 
Judgment or to require counsel for plaintiff to prepare and file a "Sup- 
plemental Consolidated Pre-trial Statement" in which the allegations re- 


garding each defendant will be set forth separately. It is respectfully sub- 


mitted that counsel for the respective defendants should have been able 
to understand plaintiff's allegations regarding each of their respective 
defendants by reading the ''Consolidated Pre-trial Statement" which deals 
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an with the allegations regarding all of the defendants. Since counsel have 
attempted to "piecemeal" the allegations regarding each defendant and 

: since counsel for two of the defendants has come to the conclusion that 
the "Consolidated Pre-trial Statement" is only a "mishmash" of vague 
generalities, it is respectfully recommended that counsel for plaintiff be 
given the opportunity to prevare and file a "Supplemental Consolidated 
Pre-trial Statement" in which he may set forth in a separate section the 
allegations regarding each of the defendants. 

It is also respectfully submitted that the contentions of counsel for 
the Georgetown University Hospital and Dr. Frank A. Finnerty, Jr. re- 
garding a "judgment by default" are covered by the points made herein- 
above under the heading "As To Defendants’ Contention That The Plain- 
tiff Has Failed To Carry The Burden Of Proving That Her Husband Died 
As A Proximate Result Of Malpractice”. (Pages 4 and 5 hereinabove) 
Plaintiff has made the allegation that "plaintiff intends to prove that the 
major operation performed, as above set forth, was the cause of the 
early death of plaintiff's husband" (page 2 of the Consolidated Pre-trial 
Statement). It would, of course, be error to hold that a judgment by de- 
fault should now be entered t 2cause such allegation, tied in as it was 
with the prior allegations of the Consolidated Pre-trial Statement" was 
not spelled out in medical terms. The argument made hereinabove (pages 
4 and 5) regarding the development of medical evidence as to the "proxi- 
mate cause of death" need not be repeated here. 

Respectfully submitted, 


Ford E. Young, Jr. 
Attorney for Plaintiff 


* * * * 


[Certificate Of Service] 


48 [Filed February 1, 1957] 
MEMORANDUM 
There have been in this case actually what might be called three 


complaints filed. All three have been objected to as offending against 
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Rule 8 F, R. Civ. P(e) in that they were vague, indefinite and prolix. Hav- 
ing in mind, however, (f) of the same Rule, that all pleadings shall be 
construed as to do substantial justice, this Court concluded, when an at- 
tack was made by motion on the so-called second amended complaint, 
that despite a certain amount of circumlocution and vagueness, a cause 
of action had been stated (para. 4, Second Amended Complaint). 

That was the state of the record on June 2, 1954. Answers were 


subsequently filed and the case moved on for pre-trial. Pre-trial was 
had on October 11, 1956, at which time the Pre-trial Judge directed: 
". . . counsel for plaintiff to draw a consolidated (underlineation supplied) 


plaintiff's pre-trial statement which will state a cause of action. . ." 
This pre-trial order was signed by the Court and by present counsel for 
the parties, despite the fact that this Court had already ruled that the 
plaintiff had stated a cause of action, inartistically drawn, to say the 
least, as it may have been. 

This so-called consolidated pre-trial statement was filed on Novem- 
ber 2,1956, and counsel, completely prescinding from the fact as indicated 
that the Court had already ruled that a cause of action had been stated, 
then proceeded to elaborate by setting up redundant and evidentiary matter 

49 without in any way descending to the particular with reference to 
the cause of action. This was objected to by motions for summary judg- 
ment, et al., and the so-called consolidated pre-trial order attacked on 
the ground that it still lacked the necessary specificity in violation of the 
Rule. 

The Court, therefore, addressing itself to the motions, concludes: 
The motion as to summary judgment is denied without prejudice, but that 
with reference to alleged lack of skill on the part of the defendant surgeon 
is granted (T. p. 31). 

That part of the motion couched in the alternative asking for the 
striking of certain claims made by the plaintiff in the so-called pre-trial 
statement is granted. Such material if anything is mostly evidentiary. 
They are specifically: all matters relating to consent; the so-called use 
of the plaintiff's decedent for experimental and educative purposes; and 





43 
the allegation that the decedent's condition was brought about by the use 
of drugs (an examination of the record of the hospital kept in the usual 
course of business, and before the Court by agreement, indicates that he 
received no drugs other than phenobarbital, some strychnine, atrophine 
on occasion and aspirin, and none of these in large dosage). 

That part of the motion seeking judgment for the refusal of the 
plaintiff to obey an order of the Court is denied. 

The claim for loss of consortium is also stricken as a matter of 
law, as is that as to grief, so-called, for the same reason. 

It is clear that a pre-trial order can be regarded as an emendation 
of the pleadings for it has been held that evidence in support of an issue 
stated in the pre-trial order but not entered in the pleadings cannot be 
excluded as a variance from the proceedings. Owen v. Schwartz, (1949) 
85 App. D.C. 302,171 F.2d 641. 

20 To again repeat, what the plaintiff actually is claiming here as a 
cause of action, prescinding everything in the nature of special pleading, 
elaboration and circumlocution and redundant matter, is that there was 
caused to be brought about as a result of negligence upon the part of the 
defendants, individually and all three, needless intervention upon the 
body of the decedent, as a consequence of which he died because of the 
fact, as alleged, that he was a poor operative risk and that the operation 
(with respect to which she now makes no claim as to the skill with which 
it was performed) should not have been performed at all. 

This, then, being the claim, the:defendants certainly are entitled 
to have indicated specifically what evidence she intends to bring forward 
and adduce in its support against each or any of them, or all of them 
acting in concert, so that discovery procedures may be had as the Rules 
provide. It is true that on November 30, 1956, in a communication ad- 
dressed to the counsel for the defendants, the attorney for the plaintiff 
indicated that he intended to call certain doctors, giving their names 
without their addresses and not indicating the nature of their testimony. 
This is not enough. Under Rule 16(6) (Federal Practice and Procedure) 
defendants have the right to this information. True, the Rule does not 
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categorically state so, but it is quite clear that this is a matter requiring 
decision according to the circumstances of each case. The power in the 
Court exists. It is herewith exercised. 

Previous counsel admitted that he could not sustain the bare alle- 
gations made by the plaintiff and was permitted to withdraw. It ought to 
be known now whether present counsel is in any better position. The Court 
doubts that he or, indeed, anybody can. The plaintiff may well and under- 
standably feel a great sense of loss because of the death of her husband, 
but these defendants have rights also, and reputations to maintain which 
should not be permitted to be assailed by a blunderbuss attack. 

D1 The order of the Court, therefore, is that the plaintiff furnish to 

the defendants the names of the medical witnesses, with their addresses 
and the subject matter to which their testimony will be addressed, within 
ten days from the date hereof, otherwise this cause shall stand dismissed. 

Order accordingly. 


/s/ Matthew F. McGuire 
United States District Judge 


February 1, 1957 


[Filed February 8, 1957] 


MOTION FOR RECONSIDERATION OF DEFENDANTS' 
MOTIONS FOR SUMMARY JUDGMENT AND OTHER RELIEF 
AND FOR RECONSIDERATION OF THE COURT'S MEMORAN- 
DUM OPINION 


Comes now the plaintiff, Vera Giovanetti, Administratrix of the 
Estate of Henry G. Giovanetti, deceased, by her counsel of record, and 
respectfully moves this Honorable Court to reconsider defendants' mo- 
tions for summary judgment and other relief and for reconsideration of 
the Court's Memorandum heretofore made, entered and filed herein, and 
to grant unto plaintiff, the original relief sought by her opposition, and 
to deny the motion of the defendants herein in their entirety, and/or to 
permit this cause to proceed to trial on all of its merits, and for reasons 


therefor, says as follows: 
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1. That by the Memorandum Opinion filed herein, the Court has 


stricken vital issues from this cause, and has denied unto plaintiff, a 
right to trial upon all issues, causes of action and merits of her case as 
set forth in her complaint. 

2. That plaintiff is entitled to a jury trial herein upon all questions, 
and issues of negligence and malpractice set forth and claimed by her, 
in addition to the single issue and element left in the case, and permitted 
unto plaintiff to proceed herein and herewith, by the Court's Memorandum 
Opinion, namely, the single issue of whether or not the decedent was a 
"good operative risk", at the time defendants herein proceeded to operate 
on said decedent in this cause. 

3. That the Court has stricken from plaintiff's Complaint all of 
the vitality contained in the same, and by the Memorandum Opinion, has 
denied unto plaintiff her day in Court upon all issues raised in and by her 
Complaint with respect to malpractice, negligence and all other issues 
33 apparent in her Complaint, and: to which she is entitled to a jury 
trial herein. 

4. And for other reasons, apparent on the record of this case, the 
Court should grant unto plaintiff all of the relief sought by this, her 
Motion for Reconsideration filed herein, and for other reasons to be 
presented at the hearing of this matter. 


/s/ Ford E. Young, Jr. 
Attorney for Plaintiff 
ss * * ok 


[Certificate Of Service ] 


54 [Filed February 27, 1957] 
ORDER 
This cause came on to be heard upon the motion of defendant John 
P.Gallagher, M.D., for summary judgment and upon the motions of 
defendants Frank A, Finnerty, Jr.,M.D., and Georgetown University 
Hospital for summary judgment, or in the alternative for judgment by 


default, or in the alternative to strike: certain portions of the plaintiff's 
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pretrial statement, or in the alternative to require the plaintiff to file a 


more adequate pretrial statement, and in consideration of these motions, 
representations of plaintiff's counsel on the oral hearing, the records of 
the hospitalization of plaintiff's decedent, the autopsy protocol on plain- 
tiff's decedent, plaintiff's pleadings and pretrial statements and all de- 
positions on file, and in accordance with the authority vested in the Court 
pursuant to Rule 16 and 56 F.R.C.P., itis by the Court this 27th day of 
February, 1957: 

ORDERED that the defendants' motions for summary judgment so 
far as they seek a complete and final judgment on the merits against the 
plaintiff be and the same are hereby denied; that all claims against the 
defendant John P. Gallagher, M.D., challenging his skill, competence 
and technique in the performance of a burr-hole operation on plaintiff's 
decedent on November 13, 1952, be and the same are hereby stricken and 
dismissed; that the sole claim against the defendant John P. Gallagher, 
M.D., upon which the plaintiff may proceed to trial, except as herein- 
after provided, is the plaintiff's challenge to the medical wisdom and 
judgment of defendant John P. Gallagher, M.D., in deciding to operate 
at all upon plaintiff's decedent, and 

IT IS FURTHER ORDERED that all claims of the plaintiff seeking 
damages for loss of consortium, grief or sorrow be and the same are 
hereby stricken and dismissed; that plaintiff's allegations against defen- 
dants Frank A. Finnerty, Jr.,M.D., and Georgetown University Hospital 
and its agents, servants or employees, pertaining to the question of con- 
sent as to operative procedures, pertaining to the use of drugs in treating 
plaintiff's decedent and pertaining to the alleged use of plaintiff's decedent 
for experimental and educative purposes be and the same are hereby 
stricken and dismissed, and 

IT IS FURTHER ORDERED that the plaintiff may proceed the trial, 
except as hereinafter provided, against defendants Frank A. Finnerty, Jr., 
M.D., and Georgetown University Hospital solely on the question as to 
whether or not plaintiff's decedent should, as a matter of good medical 
practice, have been subjected to the operative procedures performed upon 
him, but 
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IT IS FURTHER ORDERED that, since on February 1, 1957 this 
Court, by memorandum filed in this cause, directed the plaintiff to fur- 
nish within ten days (10) the names of medical witnesses and their ad- 
dresses who would testify that the performance of a burr-hole procedure 
upon plaintiff's decedent was medical malpractice and a proximate cause 
of the death of plaintiff's decedent under penalty of dismissal, and it 
further appearing to the Court that the plaintiff has not complied with this 
directive and indeed indicates from her motion to reconsider that no such 
medical testimony is available to her although this case has been pending 
since October 23,1953 and since the question of whether a burr-hole 
operation should have been performed upon plaintiff's decedent is a ques- 
tion as to which laymen are not competent to decide and since the further 
question of whether such an operative procedure was a proximate cause 
of death is a question about which laymen are not competent to decide, 
the plaintiff's action will be, in its entirety, dismissed with prejudice, 
unless the direction of Court, set forth in the memorandum of Feb. 1, 
1957 is complied with, within 30 days from that date hereof. 


/s/ Matthew F. McGuire 
United States District Judge 


56 [Filed March 8, 1957] 


MOTION TO EXPAND SCOPE OF TESTIMONY AND 
FOR RECONSIDERATION OF LIMITATIONS THEREON 


Comes now the plaintiff, by and through her counsel, and respect- 
fully moves this Honorable Court to expand the scope of the medical testi- 
mony in above-entitled cause to include testimony regarding whether or 
not the defendant doctors and the defendant hospital, the latter by and 
through its duly constituted agents, knew, must have known, or should 
have known that the operation performed upon plaintiff's decedent would 
bring about his early death, to allow the introduction of testimony regard- 


ing post operative care, skill, and diligence and to expand the scope of 


testimony other than medical testimony, and for reasons therefor respect- 
fully submits that by the Order entered herein dated February 27, 1957, 
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and consisting of three pages, the scope of the testimony which may be 
adduced is so limited as to preclude both sides from substantiating their 
respective contentions, all as more fully set forth in the Points and 


Authorities in support hereof. 


[Certificate Of Service] /s/ Ford E. Young, Jr. 
Attorney for Plaintiff 
This is a matter for the trial court. If it is sought toexpand * - * - 


order - same is denied. As same is sufficiently broad in the circumstances. 
/s/ MeGuire, J. 3/19/57 


57 [Filed April 11, 1957] 


MOTION TO AMEND PRETRIAL STATEMENT AND/OR 
COMPLAINT IN ORDER THAT PLAINTIFF MAY INCLUDE 
ALL SUBJECTS OF ISSUE CONTAINED IN MEDICAL TESTI- 
MCNY FURNISHED IN COMPLIANCE WITH COURT'S ORDER 


OF FEBRUARY 1, 1957 
Comes now the plaintiff, pro se, and respectfully moves this 


Honorable Court to allow the plaintiff to amend the Pretrial Statement 
to include all subjects of issue contained in the Medical Testimony fur- 
nished to the defendants' counsels in compliance with the Court's Order 
dated February 1, 1957. 


/s/ Vera Giovanetti 
3413 Carpenter Street, S.E. 
Washington 20, D. C. 


[Certificate of Service | 


58 [Filed April 11, 1957] 


Submission of Medical Testimony In 
Compliance with Court's Memorandum Order Dated 
February 1, 1957 


Dr. Theodore Winship, Pathologist 
Garfield Memorial Hospital 
Washington, D. C. Subject Matter of Testimony: 


Autopsy; negligent injury to the decedent's brain, blood vessels 
and dura; the induction of septic infection into the decedent's body through 
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the operation; autopsy anatomical diagnosis showing negligence; autopsy 
microscopic examination which shows brain infections; spleen infections 
caused from toxic in the blood stream due to the brain infection, induced 
by the surgeon. Final diagnosis shows meningitis, encephalitis and sub- 
arachnoid hemorrhage caused by negligence of the operating suregon. 
That the operating surgeon penetrated the brain of the decedent with the 
drill used to make the Burr holes. 

The copy of the autopsy to be completely developed and evidence 
adduced therefrom; that the death certificate does not correctly state the 
cause of the decedent's death. 


Dr. Vasilios S. Lambros 
1832 "K" Street, N. W. 
Washington, D. C. 


To state contacts with the plaintiff before and after the decedent's 
death; his opinion, as a Neurosurgeon, whether a person suffering from 
"essential malignant hypertension severe", should have been subjected 
to the exploratory burr hole operation. Also what would be his basis for 
determining a diagnosis of sub-dural hemotoma, and his basis for deter- 
mining a diagnosis of brain tumor. Description of sub-dural hemotoma 
exploratory operation and a brain tumor exploratory operation. Danger 
resulting from exploring with a negative result. Care of patient by sur- 

o9 geon and hospital before, during and after operation; the location 
for introducing the needle for a ventribulogram. 


Dr. Frank A. Finnerty, Jr. 
Annandale, Virginia 


Contacts with decedent and plaintiff before and after death of his 
patient; circumstances and explanation of the potential operation, to 
plaintiff and decedent. Why he ordered an exploratory burr hole operation 
on his patient when he did not feel that sub-dural hemotoma existed; 
whether he knew that the operation he ordered would include opening 
of the dura; whether his patient of 2-1/2 years treated by him for "es- 
sential malignant hypertension severe", was a poor surgical operative 
risk, and should not have been subjected to an exploratory burr hole 
operation; pre-operative and post-operative care including treatment 


rendered by him to the decedent. 
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Dr. Edward A. Freis 4 
Georgetown University Hospital 
38th and Reservoir Road, N. W. at 


Washington, D. C. 

Pre-operative condition of the decedent; improper diagnosis for the 

operative procedure; methods used in obtaining a correct diagnosis 

before subjecting a patient ot an exploratory Burr hole diagnosis; his “ 
description of the potential operation to the plaintiff in order to obtain 

consent from plaintiff and decedent, whom he also had treated for es- 

sential malignant hypertension severe. That the decedent was a poor 

surgical risk and should not have been subjected to an exploratory 

Burr hole operation. That patient had a brain hemorrhage on the day 

of the operation. Pre-operative, operative and post-operative care 

and treatment of the decedent by himself and Dr. Gallagher. Action ~ 
taken to reduce elevated temperature. : 


Dr. Frank M. Forster, Chief, Neurological Service 
Georgetown University Hospital 

38th and Reservoir Road, N. W. 

Washington, D. C. 


Circumstances surrounding his employment by the plaintiff and 
decedent; basis for arrival of his diagnosis of sub-dural hemotoma; 
contacts with the decedent before and after operation; pre-operative 
and post-operative condition of the patient. Pre-operative and post- 
operative care and treatment given decedent; description of an explora- 

60 Burr hole diagnosis of a sub-dural hemotoma and an exploratory 
Burr hole diagnosis of a brain tumor. If it is necessary to obtain a 
Vantriculogram to diagnose a sub-dura hemotoma. That the patient, 


who was suffering from Arteriosclerosis (which symptoms are identical « 
to the sypmtoms of a brain tumor(except for the elevated blood pressure , 
and kidney deterioration which should have put the surgeon on his guard) on 
was a poor operative risk and should not have been subjected to an ex- 
ploratory Burr hole diagnosis since a negative result leads to possible | 
infection of the cavity. That he was surgically not cared for properly; 
patient was not seen sufficiently by the operating surgeon prior to : 


or subsequent to the operation; that based on the autopsy report the pa- 


tient was infected during surgery. That the surgeon's diagnostic puncture 
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induced hemorrhage and infection in the brain which was so severe 
that it produced an abscess in the spleen; that the spleen rupture was 
due to severe infection; the rupture caused blood to enter the abdomen; 
that the death certificate does not correctly state the cause of decedent's 
death; that the autopsy report evidences the operation surgeon pene- 
trated the brain of the decedent with the drill used to make the burr 
holes. That the Burr hole drill is used for cutting bone tissue and 
not for cutting the very soft brain tissue. 
Dr. John P. Gallagher, Operating Surgeon 
1150 Connecticut Avenue, N. W. 
Washington, D. C. 

Circumstances surrounding his employement by the plaintiff and 
decedent; Basis for the arrival of his diagnosis of sub-dural hemotoma. 
Exact number of personal physical contacts with the decedent before 
the operation; study given decedent's case history of hospital records 
prior to operation; why he subjected a patient suffering from essential 
malignant hypertension severe, who was a poor surgical risk, to the 
ordeal of a Burr hole and ventriculogram diagnosis, which is done when 
a brain tumor is Suspected, when the pre-operative diagnosis was 
sub-dural hemotoma. State the pre-operative and post-operative con- 
dition of the patient; detail of the operation performed, explanation of: 
(a) the autopsy, anatomical diagnosis; (b) autopsy coranal cavity find- 
ings; (c) autopsy microscopic examination; (d) final diagnosis; post- 
operative procedure, care and treatment given patient by him after 

61 the operation; what precaution he used in closing wound; care he 
gave the post-operative bleeding and clot, and what action he took to 
lower the post-operative fever which continued upward to date of death; 
what steps used to combat infection. 


Dr. Lawrence Lillianfield, Resident Physician 
Georgetown University Hospital 

38th and Reservoir Road, N. W. 

Washington, D. C. 


Facts and circumstances surrounding how consent to an operation 


on the decedent was obtained by the plaintiff. Contacts maintained with 
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defendant Doctors Gallagher, Freis, Finnerty; care and treatment 
of the decedent rendered by himself and the defendant doctors prior 
and subsequent to the operation. Condition of the patient prior to 


and after the operation. 


Dr. Short 

Georgetown University Hospital 
38th and Reservoir Road, N. W. 
Washington, D. C. 


Facts and circumstances surrounding the operation. 


Dr. O'Donnell, Neuro-Surgery Department 
Georgetown University Hospital 

38th and Reservoir Road, N. W. 
Washington, D. C. 


Facts surrounding his examination of patient prior to and 


Subsequent to operation. Care and treatment of decedent. 


Plaintiff reserves the right to call all nurses who signed 
progressive notes in the Hospital records to show which doctors 
observed, treated the patient and to state the patient's pre- 
operative and post-operative condition. Addresses are known to 


defendants. Their testimony to be adduced on Hospital records. 


[Certificate Of Service] 
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[ Filed April 16, 1957] 
MEMORANDUM FOR TRIAL JUDGE 

The motion of the plaintiff filed April 11, 1957, directed towards 
an amendment of the pre-trial statement and to "include all subjects of 
issue contained in medical testimony furnished in compliance with the 
Court's order of February 1, 1957" is denied. 

The only issue in the case is whether or not a burr operation in 
the circumstances was called for. All others have been stricken and 
dismissed, and the trial judge is specifically referred to the Court's 
memorandum of February 1, 1957. In compliance therewith the only 
doctors who will testify in behalf of the plaintiff, if her motion is to be 
taken at face value, are Dr. Vasilios S. Lambros, 1832 K Street, North- 
west, this city, and Dr. Theodore Winship, Pathologist, Garfield Memor- 
ial Hospital. 


Meanwhile plaintiff is appearing pro se. She has already had two 


counsel in the matter and I can see and categorically conclude there is 
no merit in the contention that either counsel had not properly represented 
her. 

Since, however, she has now furnished the names of the individual 
witnesses as indicated and has gone another step forward in indicating the 
nature of their testimony, I can see no reason why this case should not 
be set for trial and it is not to be postponed under any circumstances be- 
cause of lack of counsel, the plaintiff indicating in her motion that she is 
either more than ordinarily familiar with Court proceedings or has had 
the advantage of professional advice. 

This case has been pending in this Court since October 27, 1953 
and is the type of action by virtue of its circumstances that lends itself 
to the clogging of the docket and criticism directed towards the Court. 

Order accordingly. 


/s/ Matthew F. McGuire 
United States District Court 


April 16, 1957 
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[ Filed May 6, 1957] 
ORDER 

This cause came on to be heard upon motion of the plaintiff to 
amend the pretrial statement and to enlarge the Court's order of February 
27, 1957, and in consideration thereof, and other matters raised by the 
plaintiff's motion, it is by the Court this 6th day of May, 1957, 

ORDERED that the plaintiff's motion be and the same is hereby de- 
nied, and 

IT IS FURTHER ORDERED that plaintiff may call as medical wit- 
nesses on her own behalf solely Dr. Vasilios S. Lambros and Dr. Theo- 
dore Winship, and 

IT IS FURTHER ORDERED that no continuance of a trial date shall 
be accorded plaintiff because she lacks counsel. 

/s/ Matthew F. McGuire, Judge 

[ Certificate of Service] 


[ Filed July 22, 1957] 


ORDER GRANTING PERMISSION 
TO FILE MOTION FOR LEAVE 
TO AMEND COMPLAINT 


This cause came on to be heard at this term upon the oral motion 
of the plaintiff for permission, pursuant to Rule 9 (a) (2) of the local civil 
rules of this Court, to file a motion for leave to amend the complaint, and 
it appearing that the defendants do not object to the filing of this motion, 
it is by the Court this 22nd day of July, 1957, 

ORDERED that the requested permission be and the same is hereby 
granted, and that the Clerk be directed to accept for filing the plaintiff's 


motion for leave to amend the complaint. 


/s/ R. N. Wilkin, Judge 


No Objection: Hogan & Hartson, By Paul R. Connolly * * * 
Welch, Daily & Welch, By H. Mason Welch * * * 
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66 [Filed July 24, 1957] 


MOTION FOR LEAVE TO FILE AMENDED 
COMPLAINT 


Comes now the plaintiff herein and moves the Court for an order 
permitting her to file an amended complaint as per attached copy. 

For reason, therefore, plaintiff states that the file in this case is 
replete with complaints, answers, memorandums, supplements to 
orders and pre-trial statement until at the present stage of the proceed- 
ings, her original complaint and cause of action has been completely 
emasculated and now means nothing. 

The proposed amendment states no new cause of action from that 
originally alleged nor any events which have taken place since then but 
it does restore plaintiff's original position and presents for adjudication 
on the merits, plaintiffs contentions., Defendants have complained on 
numerous occasions that they didn't know what they were fighting. 


John J. Dwyer *** 
Attorney for Plaintiff. 


[ Points and Authorities and Certificate of Service] 


[ Filed July 24, 1957] 


AMENDED COMPLAINT FOR WRONG- 
FUL DEATH - NEGLIGENCE AND 
MALPRACTICE 


1. Plaintiff is the duly qualified administratrix of the estate of 
Henry Giovanetti, deceased and brings this action in her capacity as 
administratrix for wrongful death, negligence and malpractice. Defend- 
ant Georgetown University Hospital is a corporation doing business in 
the District of Columbia, defendants Gallagher and Finnerty are resi- 
dents of the District of Columbia, have their professional offices and 
practice medicine in this jurisdiction. The sum in controversy exceeds 
the statutory pre-requisites of this Court. 

2. On or about 25 October, 1952, decedent, Henry Giovanetti, as 
a paying patient at Georgetown University Hospital. After several days 
of treatment at the said hospital, defendant Finnerty in cooperation with 
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defendant Gallagher then performed an operation known as a ventriculo- 
gram upon deceased from which he died on 22 November, 1952. The 
cause of death was the individual or concurrent inadequate, improper, 
negligent, careless or reckless treatment by each or all of the defend- 
ants. 

COUNT ONE 

3. The allegations of paragraphs one and two above are repeated 
and incorporated herein by reference. 

4. Defendant Georgetown University Hospital, acting through its 
agents and or employees and or servants, permitted an unauthorized 
and or unnecessary operation on deceased; permitted or aided in duress 
to obtain consent to said operation. Said defendant owed a duty to de- 
ceased to treat him carefully, properly and in accord with the standards 
of the community and to prevent any coercion. S id defendant permitted 
deceased's widow to be intimidated by its agents, servants or employees 
into signing a consent to said operation, which it knew or should have 
known by the exercise of ordinary care to be uncalled for, failed to 
give proper post-operative treatment and treatment, permitted an 
infection to be introduced into deceased, failed to treat said infection 
and negligently permitted the acts following in Counts two and three. 

WHEREFORE, plaintiff prays damages in the sum of $150,000.00 
against the defendant for negligent failure to properly diagnose and or 
treat deceased, before, during and or after the operation; for wrongful 
death, negligence and malpractice. 


COUNT TWO 

9. The allegations of paragraphs one through four are repeated 
and incorporated herein by reference. 

6. Defendant Gallagher owed a duty to deceased to exercise that 
degree of professional skill and care prescribed by the medical stan- 
dards of this community. 

7. Defendant Gallagher owed a duty of ordinary care to the plain- 
tiff. 

8. On13 November, 1952, defendant performed a ventriculogram 
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upon decedent which caused Meningitis, encephalitis, sub-arachnoid 
hemorrhage. 

9. Defendant Gallagher failed to order proper anti-biotic treat- 
ment. 

10. Defendant Gallagher failed to check deceased's post-operative 
condition. 

11. Defendant Gallagher directed that deceased's wife not be 
notified of his condition. 

12. Defendant Gallagher abandoned his patient after the operation. 

13. Defendant Gallagher failed to visit his patient for five days 
following the operation. 

14. Defendant Gallagher was informed of a temperature rise of 
patient and a lose dressing and failed to do anything. 

15. Defendant Gallagher was on notice that a blood count of de- 
ceased after the operation showed an acute infection but did nothing. 

16. Defendant Gallagher knew or should have known that no 
doctor visited patient for three days following the operation except staff 
physicians or interns. 

17. Defendant Gallagher failed even to stop the flow of blood on 
the day of the operation. 

18. Defendant Gallagher was notified that a feeding tube was re- 
moved from patient but took no action to replace same although he knew 
or should have known that diet was essential. 

19. Defendant Gallagher knew or should have known that this 
operation should not have been performed; that deceased was a poor 
operative risk; that the same symptoms were present two years earlier 
and the patient was successfully treated medically; that nothing could 
be accomplished by this operation which would benefit the patient; and 
that defendant Gallagher did not even make out an operative report; nor 
even record the operation in the hospital record of the patient. 

20. Defendant Gallagher knew or should have known by the exer- 


cise of reasonable diligence that insufficient amounts of antibiotics were 


being administered. 


i 
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21. Defendant Gallagher did nothing to curb the infection of the 
deceased. 

22. Defendant Gallagher was either negligent or guilty of a 
wanton disregard of his patient's welfare in the agreement to perform 
said operation, and or the conduct of same and or the post operative 
treatment, while owing a duty to the deceased of due care and to adhere 
to the medical standards of the community. 

WHEREFORE, the premises considered, plaintiff prays damages 
in the sum of $150,000.00 against the defendant Gallagher for negligence, 
and or malpractice and or wrongful death. 

COUNT THREE 

23. The allegations of paragraphs one through twenty two are 
repeated and incorporated herein by reference. 

24. Defendant Finnerty was the physician of the deceased and 
collaborated, consented to, aided and abetted (any or all of them) the 
actions above listed and attributed to defendant Gallagher and George- 
town University Hospital, knowing the same were negligent, not in 
accord with the medical standards of the community and or causing the 
wrongful death complained of, while owing a duty of freedom from 
negligence, and proper care as a physician to the deceased. 

WHEREFORE, plaintiff prays damages in the sum of $150,000.00 
against the defendant Finnerty for negligence, malpractice and or wrong- 
ful death. 


John J. Dwyer *** 
Attorney for plaintiff 


Jury trial demanded 


| Filed July 24, 1957] 


MEMORANDUM OF POINTS AND AUTHORITIES IN OPPO- 
SITION TO PLAINTIFF'S MOTION FOR LEAVE TO AMEND 
COMPLAINT 


There has been filed in this case in response to orders calling 
for a more definite statement an amended complaint and a second amended 
complaint. There has been filed, moreover, a pretrial statement, a 
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supplemental pretrial statement, and a consolidated pretrial statement. 

Following these filings, the defendants filed motions for summary 
judgment, or in the alternative motions to strike certain portions of the 
plaintiff's pretrial statement, or in the alternative to require the plain- 
tiff to file a more adequate statement. These motions came on to be heard 
before Judge McGuire. He heard lengthy arguments from plaintiff's 
counsel, and searchingly explored the plaintiff's claim. (See transcript 
of hearing.) He took the matter under advisement. He gave plaintiff's 
counsel opportunity to better articulate plaintiff's claim. He considered 
the complete record of the hospitalization of plaintiff's decedent, as 
well as an autopsy protocol upon which the plaintiff stated she was rely- 
ing. He considered the depositions taken of the plaintiff and doctors 
who had a part in this case. Following this, Judge McGuire filed an 
opinion of February 1, 1957, in which he thoroughly considered the 
plaintiff's case. He granted partial summary judgment and struck all 
claims of the plaintiff against the defendant doctors or the defendant 
a asi other than the question as to whether a burr-hole operation should 
have been performed at all upon plaintiff's decedent. (See order of 
Judge McGuire of February 27, 1957). He allowed the plaintiff thirty 
days within which to file a statement from experts whom the plaintiff 
proposed to call supporting the one issue left in the case. 

There was thereafter filed by the plaintiff a ''Motion for Reconsid- 
eration of Defendants' Motions for Summary Judgment and Other Relief 
and For Reconsideration of the Court's Memorandum Opinion."' This 
motion was denied. There was thereafter filed a 'Motion to Expand Scope 
of Testimony and For Reconsideration of Limitations Thereon." This 
motion was denied. There was filed another "Motion to Amend Pretrial 
Statement And/Or Complaint In Order that Plaintiff May include All 
Subjects of Issue Contained in Medical Testimony Furnished in Compli- 
ance with Court's Order of February 1, 1957. 


This latest motion resulted in a subsequent memorandum of 
April 16, 1957, from Judge McGuire, The motion was denied. Judge 


McGuire stated in his memorandum, "The only issue in the case is 
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whether or not a burr-hole operation in the circumstances was called 
for. All others have been stricken and dismissed, and the trial judge 
is specifically referred to the Court's memorandum of February 1, 1957." 

Despite this history, there is now filed a ''Motion for Leave to 
File Amended Complaint.'' In support of that motion plaintiff states, 
"The proposed amendment states no new cause of action from that 
originally alleged nor any events which have taken place since then but 
it does restore plaintiff's original position and presents for adjudication 
on the merits plaintiff's contentions." 

The one thing that should not be allowed this plaintiff is the right 
to be restored to her original position. There must be a finality some- 
where to litigation. The plaintiff's present motion is an undisguised 
attempt to bring about the overturning of the careful long considered 
rulings of Judge McGuire. The amended complaint demonstrates as 
much. Paragraph 4 of ''Count One" again raises all the issues which 
Judge McGuire has stricken. No new matter is asserted. All the alle- 
gations of ''Count Two" against defendant John P. Gallagher, M.D. 
attempt to introduce into this case issues that have been stricken. 

Judge McGuire's order of February 27, 1957, clearly states "all claims 
against the defendant John P. Gallagher, M.D., challenging his skill, 
competence and techniques in the performance of a burr-hole operation 
on plaintiff's decedent on November 13, 1952, be and the same are here- 
by stricken and dismissed; that the sole claim against the defendant 

John P. Gallagher, M.D., upon which the plaintiff may proceed to 

trial ... is the plaintiff's challenge to the medical wisdom and judgment 
of the defendant John P. Gallagher, M.D. in deciding to operate at all 


upon plaintiff's decedent.'' Accordingly, the rule of this case is estab- 
lished. The plaintiff's motion should be heard only by Judge McGuire, 


Since this is an obvious attempt to thwart and circumvent his prior 


orders. 
When the matter is heard before Judge McGuire it should, accord- 


ingly, be denied. 

Hogan & Hartson, 

By Paul R. Connolly /s/ * * * 
[Certificate of Service] Welch, Daily & Welch 

By H. Mason Welch /s/ *** 
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>a 7 [Filed October 8, 1957] 
ORDER OF DISMISSAL 

This cause having come before the Court for trial this 7th day of 
October, 1957, and plaintiff's counsel having made an oral motion to dis- 
miss on the ground of the inability of plaintiff to prove a cause of action 
, on the issues as limited by the Court and said motion having been argued 

and discussed by both counsel for the plaintiff and defendants, it is, by 

»> the Court, this 8th day of October, 1957: 
ORDERED, That the said cause be, and is hereby, dismissed. 
. /s/ Luther W. Youngdahl - Judge 


72 [Filed October 19, 1957] 


MOTION TO REINSTATE CAUSE OF ACTION DISMISSED ON MOTION 
OF PLAINTIFF THROUGH ERROR, INADVERTANCE AND MISINTER- 
PRETATION OF THE RULES. 


Comes now the plaintiff, Vera Giovanetti, Administratrix of the 


Estate of Henry G. Giovanetti, deceased, by and through her attorney of 


Peas 


record, I, William Stempil, and moves this Honorable Court to reinstate 
the cause of action Noted as Civil Action #4953-53, which plaintiff asked 
ne this Court on October 8, 1957 to note by means of an oral motion for a 
¢ voluntary non-suit under Rule 41 of the F. R.C. P. on the ground that 
» plaintiff was unable to proceed with the cause of action on the issue as 
limited by the Court. 
Plaintiff prays for this motion to be granted since it was her inten- 
¢ tion to proceed with the trying of the case but was advised incorrectly as 
to the remaining issues which were ordered not to be tried by the pre-trial 
o” judge, and which were acted upon by means of summary judgment granted 
the defendants at a prior hearing. The action of moving for a non-suit was 
done in error, inadvertance and a complete misinterpretation of the 
Federal Rules of Civil Procedure concerning partial summary judgments 
i and the rights thereunder afforded to the person who desires to appeal 
therefrom. 
Respectfully submitted, 


/s/ I. William Stempil 


78 Points and Authorities: 1. F.R.C.P. 59(a) 2. Rule 60(b) - 
F.R.C.P. (1) 





62 


To: H. Mason Welch, Esq. of Welch, Daily and Welch, Esq. -Invest- 
ment Bldg., D. C., Paul L. Connelly, Esq. -Hogan and Hartson 
-Colorado Bldg., Washington, D. C. 

Attorneys for Defendants:-Dr. J. Gallagher and Georgetown Univ. 

Hospital and Dr. Frank A. Finnerty: - respectively: 

Please take note that if you desire to oppose the granting of the 
attached motion, you should within the time provided under the F. R.C.P., 
file your opposition with points and authorities with the Clerk of the 
U. S. District Court and furnish me with a copy of same, all done in 
accordance with the F. R.C. P. which provide the manner in which 
your opposition should take form. 


/s/ 1. William Stempil 
Attorney for Plaintiff 


* * * * x * * 


CERTIFICATE OF SERVICE 


[Filed Nov 19, 1957] 


AFFIDAVIT IN SUPPORT OF MOTION TO REINSTATE CAUSE OF ACTION 
DISMISSED ON MOTION FOR A VOLUNTARY NON-SUIT DUE TO ERROR, 
INADVERTANCE AND MISINTERPRETATION OF THE FEDERAL RULES 
OF CIVIL PROCEDURE, NAMELY RULE 41 (b). 

I, Vera Giovanetti, being first duly sworn, deposes and says: 

2. - Iam the plaintiff in the above entitled action, which was filed 
within the prescribed time with a jury demand. Said action has not been 
tried by a jury on any of the issues involved to date. 

2. - That the oral motion for a voluntary non-suit made October 7, 
1957 on the grounds of inability to proceed to prove the claimed cause 
of action calendared on July 15, 1954 on the only remaining issue as 
limited by the Court in an ‘order’ (?) dated February 1, 1957 and sub- 
sequent orders thereto, which granted a partial summary judgemett 
and the striking out of allegations which constituted an essential part of 
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>) the claimed cause of action, in favor of the defendants, and said motion 
oid for voluntary non-suit as noted was requested due to my having been 


incorrectly advised as to the remaining material facts of issue, which 
were ordered nto to be tried by the above mentioned 'orders' of the 
Court. 

3. - The action for moving for a non-suit was based solely on 
mistake, error, inadvertance and complete misinterpretation of the 
F.R.C.P. concerning partial summary judgements and the rights 
afforded to persons who desire to appeal therefrom. 

4. - It was not my intention to imply that I had no cause of action 
nor that I intended to renounce it, since there has been no trial on the 
merits, nothing has been adjusted nor has there been a final judgement 
on the contraversy. 

79 ). - The said dismissal was duly entered by the Clerk of this 
Court on the same day. 

As a result of the matters hereinbefore stated and set forth, I 
have been deprived of my day in Court and the right to be heard on 
the allowance of the claim to be heard on its merits. 

WHEREFORE, 

I pray this Honorable Court restore, or reinstate the cause of 
action calendared July 15, 1954, and order the assignment commission- 
er to set Same and mark same ready for trial. 

That further the Court grant me permission to file an exception 
to said voluntary non-suit above mentioned. 

That upon a hearing of said exception that same be sustained 
and granted. 

And that further, I pray that I be granted this and such further 
relief that is just and proper. 


/s/ Vera Giovanetti 


AFFIDAVIT OF SERVICE 





[Filed Oct 23, 1957] 


DEFENDANT'S, JOHN P. GALLAGHER, OPPOSITION 
TO PLAINTIFF'S MOTION TO REINSTATE CAUSE OF 


ACTION, ETC. 


Now comes the defendant, Dr. John P. Gallagher, by his counsel, 
and opposes the granting of plaintiff's motion entitled, ‘Motion to Re- 
instate Cause of Action Dismissed on Motion of Plaintiff Through Error, 
Inadvertence and Misinterpretation of the Rules’, and requests that 
the same be denied for the reasons noted in defendant's attached 
memorandum of points and authorities and such other reasons as may 
become apparent upon the hearing of plaintiff's said motion. 


/s/ H. M. Welch 


Attorney for defendant 
* + es *& *& « 


[Filed Oct 23, 1957] 


POINTS AND AUTHORITIES IN SUPPORT OF OPPOSITION 


In plaintiff's points and authorities in support of her motion to 
reinstate the cause, etc., F.R.C.P. 59 (a) is not applicable in this 
case and pertains solely to actions which have been, (1), tried by a 
jury, and actions, (2), tried before the Court without jury. 

Federal Rules of Civil Procedure, Rule 60, provides for relief 
from judgment or order, in Section (b) (1) on the grounds of mistake, 
inadvertence, surprise, or excusable neglect. There is absolutely 
nothing in plaintiff's memorandum of points and authorities to support 
a request for relief on the ground provided in said Rule. Plaintiff's 
statement that the action of plaintiff's counsel in moving for a non- 
Suit was done in error, inadvertence and a complete misinterpretation 
of the Federal Rules of Civil Procedure is entirely meaningless and with- 
out merit to support plaintiff's motion in the present instance. 
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65 
es It is respectfully submitted that this motion is another in a 
ae series of ill-advised motions and procedures initiated by plaintiff and 
x plaintiff's various counsel for the harassment of defendants during 


the long and tedious progress of this case. It is simply an effort to 
circumvent in some manner the established Orders and Decisions 
of the Court as to plaintiff's alleged cause of action. At the hearing 
Le before the Court October 8, plaintiff's counsel stated to the Court in 
unequivocal terms in response to questions by the Court that plaintiff 
could not prove a case on the issues then existent as disclosed by the 
pleadings and previous Orders of the Court. There was apparently 
nothing of mistake, inadvertence, surprise or excusable neglect ap- 
parent and plaintiff has submitted nothing upon which might be based 
a determination that plaintiff's counsel, within the meaning of the Rule, 
acted inadvertently or because of any misinterpretation of the Federal 
Rules of Civil Procedure. 

Defendant refers to the Transcript of the proceedings in open 
court October 8, 1957. 


/s/ H. M. Welch 
xk KOK KOK OK OX 


717 [Filed Nov 14, 1957] 
ORDER 


This cause came on to be heard at this term upon plaintiff's 
"Motion to Reinstate Cause of Action Dismissed on Motion of Plaintiff 
Through Error in Evidence and Misinterpretation of the Rules", and in 
consideration thereof and the transcript of the proceedings before this 
Court at the time of the dismissal of said action, and the prior order of 
this Court of October 8, 1957, and it appearing to the Court that this 


Court's prior order of October 8, 1957 and the transcript of proceed- 





ings accurately reflect the nature of the proceedings and the action 
taken, it is by the Court this 14 day of November, 1957: 


ORDERED that plaintiff's motion be and the same is hereby denied. 
/s/ Luther Youngdahl 
[Certificate Of Service’ Judge 
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{ Filed November 19, 1957] | - 

80 Z 
NOTICE OF APPEAL ‘ 

Notice is hereby given this 19th day of November, 1957, that a 

Vera Giovanetti hereby appeals to the United States Court of Appeals for =u 

the District of Columbia from the judgment of this Court entered on - 


October 8, 1957, and the 15th day of November, 1957, in favor of the 
defendants against said plaintiff. 


4/1. William Stempil 
Attorney for Plaintiff * * * 
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re EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 Washington, D. C., 
October 7, 1957. 

The above-entitled matter came on for hearing before the Honor- 
able LUTHER W. YOUNGDAHL, United States District Judge, at 10:00 
o'clock a.m. 

* aK * 

2 PROCEEDINGS 

THE DEPUTY CLERK: Vera Giovanetti vs. Georgetown University 
Hospital, et al., Civil Action No. 4963-53. 

MR. STEMPIL: Your Honor, I appear for the plaintiff. 

The plaintiff requests and prays that a voluntary non-suit be 
entered as to the only issue before the Court today, namely, whether 
or not a burr-hole operation in the circumstances was called for. 

I would like the record to show the reasons for the voluntary 
non-suit, to-wit, because of the fact that Judge McGuire, who was not 
the pretrial judge, granted summary judgment to defendants on the real 
issues of the case which were originally set forth in the original com- 
plaint, namely, for wrongful death, negligence and malpractice, and 
allowed in the original pretrial order of October 11, 1956, which called 
for a consolidated pretrial statement and, as noted by Judge McGuire 
in his memorandum of February 1, 1957. 

I quote from Judge McGuire's memo opinion wherein he states: 

"A cause of action has been stated in paragraph 

4 of the second amended complaint." 

Then, at a hearing requested by the defendants, Judge McGuire 
granted summary judgment in favor of the defendants, as noted further 

3 in his memorandum granting certain portions and striking other 
portions. 

We attempted to remedy this by filing a motion for leave to file 
an amended complaint setting forth the original causes of action more 


articulately and clearly. 
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Judge Tamm denied this motion and Judge McGuire denied the 
plaintiff's motion when she was represented pro se. 

We are, therefore, in the position, according to Judge Tamm and 
Judge McGuire, of being limited to the proof of the only one issue left, 
namely, the only issue in the case is whether or not a burr-hole opera- 
tion in the circumstances was called for. 

This narrow opinion changed the original cause of action filed by 
the plaintiff and accepted by the Court. This, obviously, is a minor and 
irrelevant issue and, because of this action, we do not wish to waste 
the time of the Court when the main issues have been ruled out. 

In compliance with Judge McGuire's memorandum of February 1, 
1957, the plaintiff submitted her medical statements ordered by the 
Court and later, in March of 1957, filed a further motion to amend the 
pretrial statement and/or the complaint in order that the plaintiff may 
include all subjects at issue contained in the medical information sub- 
mitted in compliance with the said memorandum of February 1, 1957. 

Judge McGuire, in ruling, stated on March 1, 1957: 

"This is a matter for the trial court. If it is sought 

to expand an order, the same is denied and the same is 

sufficiently broad in the circumstances." 

Therefore, under the circumstances, faced with the fact that 


summary judgment has been granted on factual issues and evidentiary 


issues and issues of fact in evidence, it would be a gross waste of time 
to try this case so bound and, in our opinion, a gross miscarriage of 
justice. 

Therefore, too, since the motion to file an amended complaint was 
denied and because of the emasculation of the causes of action, this 
present motion under Rule 41 of the Federal Rules of Civil Procedure is 
respectfully presented. 

MR. WELCH: If the Court please, I think counsel should be in- 
structed that if, in any sense of the word, he wants that speech made 
a part of the record, that he prepare it in writing, submit it to the Court 


and furnish copies to opposing counsel. 





ad 


es 
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This case has been filed since October, 1953. It has gone through 
a long and tortuous process of pleadings before the court and several 
changes of counsel. I don't know, but I assume Mr. Stempil filed a 
praecipe entering his appearance this morning. 

THE COURT: I just had it handed to me this morning. 

5) MR. WELCH: I haven't seen a copy of the praecipe entering his 
appearance and did not know, until we arrived here at court, that the 
last preceding counsel have apparently abandoned the case. 

MR. STEMPIL: Your Honor, that is not correct. 

MR. WELCH: We feel that, in view of the circumstances of this 
case at the present time, which it would take Your Honor some several 
. inutes to review in checking back on the record, the plaintiff should 
be required at this stage, if they intend to dismiss their case, to dis- 
miss it with prejudice. 

This is not a situation where, as in the filing of a complaint and 
in due course of time, learning that there had been some changes in 
circumstances which may make plaintiff well advised to either change 
because of action or to dismiss and refile. This thing has been fought 
out before the courts on almost every conceivable point in the complaint 
and at every conceivable procedural idea of new counsel to change the 
cause of action or to change the rulings of the Court and get the case 
back into the original stage of the original complaint. 

At this late day, I think it is entirely improper, and I think it is 
within the discretion of the Court to permit a simple non-suit or re- 
quire a dismissal with prejudice. 

6 MR. CONNOLLY: May I be heard, if the Court please? 

THE COURT: Yes, certainly. 

MR. CONNOLLY: If Your Honor please, I speak on behalf of 
two defendants, Georgetown University Hospital and Dr. Frank A. 
Finnerty. 

This case should be, in my opinion, dismissed for want of prose- 


cution or, if the plaintiff wishes to dismiss, the Court should exercise 


its power under the rule to require dismissal with prejudice. 
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THE COURT: If it is dismissed for want of prosecution, it is dis- 


missed without prejudice. 

MR. CONNOLLY: I don't think so, Your Honor. 

THE COURT: Yes, it would be without prejudice. I question my 
right to dismiss it with prejudice. 

I quite agree that the case should be dismissed on the motion en- 
tirely aside from any statement that has been made by plaintiff's counsel. 
If plaintiff wants to come in and make a motion to dismiss, I will grant 
it, but I don't want any of this irrelevant matter, which I feel is entirely 
irrelevant as far as this motion is concerned, attached to the motion. 

I quite agree if there is to be a statement filed by counsel for the 
plaintiff -- they have a right to file any statement they wish, I suppose -- 
but they certainly should prepare it in writing and serve a copy upon 
counsel, but I question my right to require dismissal with prejudice. 


7 MR. CONNOLLY: I think Your Honor has the right under the rules. 
In other words, he can take a voluntary non-suit either with the consent 


of counsel, which we do not extend to him, or with the approval of the 
Court. 

THE COURT: Yes. 

MR. CONNOLLY: Any other dismissal is with prejudice. 

THE COURT: I don't think I can dismiss a case with prejudice 
against his consent. I don't think I have any right to do that. 

The only motion he makes before me is for the taking of a non-suit. 

A motion to dismiss without prejudice, that is what it amounts to, 
and I think that should be done and I think it should be clean, without the 
statement. The record speaks for itself, and I really don't see that you 
should be coming in here making a statement of this kind. 

I think what you are doing, by making this statement, is inferen- 
tially attacking other judges of this court. [I think it is entirely out of 
place. 

If you have any grievance from any rulings, you know what your 
remedy is. It is not to make a statement in the record. Ido not see the 


purpose of it. I think it is beside the point completely. 
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8 If you want to come in here clean and make a motion to dismiss, I 
will grant it without such a statement. If you don't want to do it, we will 
proceed to trial. 

MR. STEMPIL: If Your Honor please, there was no indication in 
my mind or any desire to cast any aspersions-- 

THE COURT: Hearing it objectively, I don't see any other purpose. 

MR. STEMPIL: I withdraw that part of it-- 

THE COURT: I think you had better withdraw your whole state- 
ment, that is my suggestion. 

MR. STEMPIL: It is withdrawn and, at the same time, the motion 
is made cleanly for a non-suit without prejudice. 

THE COURT: I will grant that motion. 

MR. CONNOLLY: We would like to have it dismissed for want of 
prosecution, if the Court please. 

THE COURT: Well, it amounts to the same thing. I will dismiss 
it for want of prosecution. 

MR. CONNOLLY: Will the record show the plaintiff is not ready 
to go to trial? 

MR. STEMPIL: Oh, no; we are limited to the issue because the 
summary judgment granted to the defendant was the meat of our action. 

THE COURT: Your statement is that upon the rulings of the Court, 
being limited to the one issue as to whether this operation should have 
been performed, you are not able to prove that case? 

9 MR. STEMPIL: That is correct. 

THE COURT: And you are moving to dismiss for want of prose- 


cution. That is what the effect of it is. 
MR. STEMPIL: I don't like the words "for want of prosecution". 
MR. CONNOLLY: For want of ability to proceed. 
THE COURT: For want of ability to prove their case. 
MR. STEMPIL: Under that one issue. 
THE COURT: Under the issue that has been limited by rulings of 
the Court. 
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MR. STEMPIL: That is right. Just so it is on the record. 

THE COURT: Yes. 

Motion of plaintiff to dismiss cause of action on the ground of in- 
ability to prove cause of action on issues as limited by the Court is 
granted. 


(Thereupon, the hearing was concluded. ) 
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QUESTIONS PRESENTED 


1. Whether the Court below erred in granting partial 
summary judgment on the finding that Appellant had 
abandoned her claims on the issue upon which the sum- 
mary judgment was granted. 

2. Whether the dismissal of Appellant’s case was a 
“non-suit” or a dismissal by Order of the Court on such 
terms and conditions as the Court deemed proper, as 
provided by Rule 41 (a) (2), Federal Rules of Civil 
Procedure. 

3. Whether the Court below abused its discretion in 
refusing reinstatement of the case on a claim of mistake 
in taking a dismissal by Order of the Court under Rule 


41(a) (2), Federal Rules of Civil Procedure on the ground 
of inability to prove the cause of action. 





Statement of the Case 
Summary of Argument 


Argument: | 
The Abandonment by Appellant’s then Onanadl of 
the Issue as to the Skill with which the Opera- 
tion was Performed is binding upon the Ap- 
pellant and Properly included in the Summary 
Judgment Granted by Judge McGuire ! 


The Refusal to Reinstate the Cause of Action After 
Dismissal By the Court under Rule 41 (a) (2), 
F.R.C.P. (Appellant’s so-called Non-Suit) Was 
not an Abuse of Discretion. 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,299 


Vera Giovanetti, Administratrix of the Estate of Henry 
G. Giovanetti, Deceased ; 
Appellant 


Vv. 


GrorcETOwN Universiry Hosprtaz, et al 
Appellees 


Appeal from The United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEE JOHN P. GALLAGHER, M.D. 


STATEMENT OF THE CASE 


The record in this case was prepared without any 
designation thereof, having been served upon the Ap- 
pellees, and accordingly without any eounter-designation. 
The points raised by the Appellant are too unintelligible 
to permit this Appellee to provide this Court, a proper 
record and a Joint appendix, therefore, the statement of 
the ease is set out in some detail. 


On October 23, 1953, the Appellant, through het then 
attorney, Brainard H. Warner, III, filed a complaint en- 
titled, “Damages for Wrongful death” against the Appel- 
lees. The Court ordered the complaint dismissed, because 
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it was not brought by the personal representative of the 
deceased and also ordered the amended complaint to set 
forth more particularly the claim of Appellant against 
Appellees, Georgetown University Hospital and Frank A. 
Finnerty, Jr., M.D. Appellant filed an amended com- 
plaint on February 15, 1954. Appellee, John P. Gallagher, 
M.D. filed a motion for a more definite statement. Appel- 
lees Georgetown University Hospital and Frank A. Fin- 
nerty, Jr., M.D. filed a motion to dismiss for failure to 
comply in the amended complaint with the Order of 
January 21, 1954, ordering the dismissal of the original 
complaint and a more definite statement as to those 
Appellees. On May 15, 1954, Appellee John P. Gallagher, 
M.D. filed a motion to dismiss for failure to comply with 
‘the Court’s Order of January 21, 1954 and the Appel- 
lant’s agreement to comply with Appellee, Gallagher’s 
motion of February 17, 1954. This motion was heard and 
denied, but Appellant was ordered to file a second 
amended complaint (Appellant’s Appendix, p. 1) which 
second amended complaint was filed on June 16, 1954. 
(Appellant’s Appendix p. 2). Answers were filed to this 
second amended complaint by all Appellees (Appellant’s 
Appendix, pp. 4-8). 


In due course, the depositions of Doctors Gallagher, 
Finnerty and Edward D. Freis were taken, as was that 
of Appellant, Vera Giovanetti. A pretrial statement was 
filed by Brainard Warner, III on February 21, 1956 (Ap- 
pellant’s Appendix p. 9). On April 27, 1958, Mr. Warner 
asked leave to withdraw as counsel, because, “on an ex- 
amination of the hospital records and a study of the de- 
positions of the plaintiff and defendants herein, counsel 
advised the plaintiff that in his opinion the plaintiff would 
be unable to sustain the burden of proving the allegations 
contained in the complaint.” Leave to withdraw was 
granted Mr. Warner. On June 4, 1956, Appellant pro se 
filed a supplemental pretrial statement (Appellant’s Ap- 
pendix p. 11) and subsequently her new counsel, Ford 
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EK. Young, Jr., Esquire, filed a second supplemental pre- 
trial statement (Appellant’s Appendix p. 18). ! 


At a pretrial hearing on October 11, 1956, Judge Kirk- 
land approved the pretrial statements of Appellees, which 
had been filed February 21, 1956 (Appellant’s Appendix 
p. 19, 20) and ordered the Appellant to draw a consoli- 
dated pretrial statement which would state a cause of 
action (Appellant’s Appendix p. 21). This consolidated 
pretrial statement was filed on November 2, 1956 (Appel- 
lant’s Appendix p. 22). | 


Appellee, Gallagher, on November 9, 1956 filed a motion 
for summary judgment (Appellant’s Appendix p, 25) and 
Appellees Georgetown University Hospital and Frank A. 
Finnerty, M.D., filed on January 7, 1957 a motion for'sum- 
mary judgment or judgment by default, or to strike por- 
tions of the Appellant’s pretrial statement (Appellant’s 
Appendix p. 27). There was extensive oral argument on 
the motions on January 7, 1958 and the Court then; took 
the matter under advisement. By leave of Court, the 
Appellant submitted a brief and a supplemental brief in 
opposition to the motions of Appellees. 


Judge McGuire filed a memorandum on Peay iL 
1957 (App. Appendix p. 41) in which he overruled the 
motions for summary judgment, but defined the issues for 
trial. His memorandum states that as to Appellee) Gal- 
lagher’s performance of the operation itself, the plaintiff 
had abandoned all claims of negligence (Appellant’s Ap- 
pendix p. 43), and, therefore, that issue was out of the 
case. He also stated that all allegations, as to consent 
to the operation; the so-called use of the plaintiff’s dece- 
dent for experimental and educative purposes; and that 
the condition was caused by drugs, were evidentiary and 
should be stricken. The Judge felt a cause of action had 
been stated as to whether the operation should have been 
performed at all. The Judge also ordered Appellant to 
file the names and addresses of the medical witnesses 
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who would testify on the issue stated. (Appellant’s Ap- 
pendix pp. 42, 43). Appellant filed on February 8, 1947 
a motion for reconsideration of the Court’s Memorandum 
Opinion (Appellant’s Appendix p. 44), however, on Febru- 
ary 27, 1957, Judge McGuire entered an Order in accord- 
ance with his memorandum (Appellant’s Appendix p. 45). 
Thereafter, on March 8, 1957, Appellant’s counsel, Ford 
E. Young, Esq., filed a motion to expand the limitations 
imposed by the Order of February 27, 1957 (Appellant’s 
Appendix p. 47) and this was denied on March 19, 1957 
(Appellant’s Appendix p. 48). Thereupon, Mr. Young 
withdrew from the case. 


On April 11, 1957, Appellant pro se filed the list of 
medical witnesses in accordance with Judge McGuire’s 
Order and simultaneously filed a motion “to amend pre- 
trial statement and/or complaint in order that plaintiff 
may include all subjects of issue contained in medical 
testimony furnished in compliance with Court’s order of 
February 1, 1957”. (Appellant’s Appendix pp. 48, 49). 
Judge McGuire entered a “Memorandum for Trial Judge” 
on April 16, 1957, denying the Appellant’s motion (Ap- 
pellant’s Appendix p. 53) and on May 6, 1957 entered 
an Order to that effect (Appellant’s Appendix p. 54). 
On July 11, 1957 a motion by Appellant to strike answer 
and default because of alleged failure to comply with the 
pretrial order, was denied by Judge Keech. Thereafter, 
by consent of counsel for Appellees, the Appellant, through 
new counsel, Dwyer and Dwyer, obtained on July 22, 1957, 
an Order (Appellant’s Appendix p. 54) for leave to file a 
motion to file amended complaint and the motion and pro- 
posed amended complaint were filed on July 24, 1957 
(Appellant’s Appendix p. 55) and a joint opposition by 
Appellees was filed the same day (Appellant’s Appendix 
p. 58). The motion to amend was denied. 


In September, Dwyer and Dwyer withdrew from the 
case and present counsel for Appellant, I. William Stem- 
pil, took it over. The case was called for trial on October 
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7, 1957 and Appellant’s counsel took a non-suit because 
of inability to prove a cause of action on the issues as 
defined by Judge McGuire. Judge Youngdahl entered the 
Order of Dismissal on October 8, 1957 Appellant} Ap- 
pendix p. 61). 


Appellant on October 19, 1957 moved to ike the 
cause of action, asserting the non-suit had been taken by 
error, or inadvertence (Appellant’s Appendix p. 61). Op- 
position was filed by Appellees on October 23, 1957: (Ap- 
pellant’s Appendix p. 64) and Judge Youngdahl denied 
the motion on November 14, 1957 (Appellant’s Appendix 
p. 65). Thereupon, Appellant noted this appeal. | 


SUMMARY OF ARGUMENT 


Appellant’s counsels admitted inability to prove, and 
abandoned the allegations that (1). the operation was 
negligently performed; and, (2). that the operation should 
never have been performed and was the proximate cause 
of death. All other allegations as to the method of 
obtaining consent, the use of drugs, and the post-operative 
care were stricken from the complaint, but remained open 
to proof as evidentiary of the question of whether the 
operation should have been performed at all and whether 
it was the proximate cause of death; and these allega- 
tions were, therefore, implicitly also abandoned by counsel. 


The Appellant attacks the elimination of the issue as 
to the negligent performance of the operation by claiming 
that Judge McGuire granted summary judgment thereon 
without findings of fact and law. It is submitted that 
the finding by the Judge that Appellant’s then counsel 
had abandoned this claim is the only fact needed to be 


stated and that it is legally conclusive. 


As to the second issue which Appellant’s present coun- 
sel admitted inability to prove, the claim here is that the 
taking of the non-suit was the result of inadvertence or 
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excusable neglect and that the refusal to reinstate the 
cause of action was an abuse of discretion. It is sub- 
mitted that the non-suit because of inability to prove the 
case was taken consciously by competent counsel and was, 
therefore, not the result of inadvertence or excusable 
neglect. 


ARGUMENT 
I 


The Abandonment By Appellant’s Then Counsel Of 
the Issue As To the Skill With Which the Operation 
Was Performed Is Binding Upon the Appellant and 
Properly Included In the Summary Judgment 
Granted By Judge McGuire 


On February 1, 1957, Judge McGuire filed a Memoran- 
dum setting forth the action to be taken on the Motions 
for Summary Judgment which had been argued before 
him. He stated therein that: “She now makes no claim 
as to the skill with which it (the operation) was per- 
formed.” (Appellant’s Appendix p. 43). This Memoran- 
dum was the basis for the Order entered granting Sum- 
mary Judgment as to this issue. This action was under 
authority of Rule 56 (d), Federal Rules of Civil Pro- 
cedure, which rule specifically recites that the judge 
should interrogate counsel to ascertain what material 
facts exist without substantial controversy. In the hear- 
ing on the Summary Judgment, counsel who was then 
handling Appellant’s case abandoned this issue and the 
Judge entered an Order to that effect. In this appeal, 
the Appellant contends that the action was error because 
no findings of fact or conclusions of law were set forth. 
The Judge did, however, specify the only fact needed 
and that fact is conclusive in law, namely, that Appel- 
lant, through competent counsel, after opportunity for, 
and exercise of, the right for discovery, admitted inabil- 
ity to prove the claim and, therefore, abandoned it. 
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II 


The Refusal To Reinstate the Cause Of Action After 
Dismissal By the Court Under Rule 41(a): (2), 
F.R.C.P. (Appellant’s So-Called Non-Suit) Was Not 
An Abuse Of Discretion | 


In his Memorandum and Order, Judge McGuire prop- 
erly struck out of the pleadings all matters relating to 
consent; the so-called use of the plaintiff’s decedent for 
experimental and educative purposes; the allegation, that 
the decedent’s condition was brought about by the use 
of drugs and allegations as to negligent post-operative 
care. The Judge declared all of these allegations to be 
evidentiary and were, therefore, properly stricken from 
the pleadings. Condol v. Baltimore and Ohio R. Co. (1952) 
91 App. D.C. 255, 199 F.2d. 400; Avin v. Verta (D.C. Mun. 
App. 1954), 106 A 2d. 145, 9 FRD 608; Hennepin Theatre 
Corp. v. Paramount Pictures, Inc., et al (D.C.Minn.1941) 
1 FRD 621. These allegations were all made a part of the 


one issue defined for trial, ie, whether the operation 
should have been performed at all, and whether it was 
the proximate cause of the death of Appellant’s decedent. 
The cause of action as filed, therefore, was not changed, 
but merely the form of the pleadings. | 


The case proceeded to trial on the issue stated above 
and counsel for Appellant admitted to the Trial Judge 
that he could not prove a case on that issue as stated and 
took a dismissal. This action was after open discussion 
in court of the exhaustive and tedious progress of this 
claim as outlined in the Statement of the Case. Now Ap- 
pellant asserts that this dismissal was taken because of a 
mistake as to the import of such an action, and further 
claims that he should be relieved under Rule 60 Federal 
Rules of Civil Procedure and that Judge Youngdahl’s re- 
fusal to do so was an abuse of discretion. 


It is apparent that the Appellant may not be — 
because of alleged mistake in asking for the dismissal. 
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Ackermann v. Umited States (1950) 340 U. S. 193, 71 S. Ct. 
209, 95 L. Ed. 207; Bridoux v. Eastern Air Lines, (1954) 
93 App. D. C. 369, 214 F.2d 207. In the Ackermann case, 
supra, the Supreme Court at page 198, stated: 


Petitioner made a considered choice not to appeal. 
His choice was a risk, but calculated and deliberate 
and such as follows a free choice. Petitioner cannot 
be relieved of such a choice because hindsight seems 
to indicate to him that his decision not to appeal was 
probably wrong, ... There must be an end to litiga- 
tion some day, and free, calculated, deliberate choices 
are not to be relieved from. (Emphasis supplied) 


In the present case, counsel who took the dismissal 
freely admitted inability to prove the cause of action as 
set forth in Judge MeGuire’s Order of February 27, 1957, 
just as previous counsel for Appellant had freely ad- 
- mitted inability to prove the allegation that the operation 
had been negligently performed. The action of Judge 
- Youngdahl in refusing reinstatement of the case con- 


sidering these admissions was not an abuse of discretion, 
on the contrary, to grant reinstatement allowing for a 
repetition of the tedious litigation outlined in the State- 
ment of the Case would have been an abuse of discretion. 
The following colloquy between the Court and Appellant’s 
counsel clearly sets forth the basis of the dismissal and 
Appellant’s counsel’s knowing acquiescence therein: 


“The Court: Your statement is that upon the rul- 
ings of the Court, being limited to the one issue as to 
whether this operation should have been performed, 
you are not able to prove that case? 

“Mr. Stempil: That is correct. 

“The Court: And you are moving to dismiss for 
want of prosecution. That is what the effect of it is. 

“Mr. Stempil: I don’t like the words “for want 
of prosecution”. 

“Mr. Connolly: For want of ability to proceed. 

“The Court: For want of ability to prove their 
case. 

“Mr. Stempeil: Under that one issue. 
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“The Court: Under the issue that has been limited 
by rulings of the Court. 

“Mr. Stempil: That is right. Just so it is on the 
record. 

“The Court: Yes.” 

“Motion of plaintiff to dismiss cause of adkion on 
the ground of inability to prove cause of action on 
issues as limited by the Court is granted. 

(Thereupon, the hearing was concluded.)” 


CONCLUSION 


WHEREFORE, it is submitted there is no ground for 
reinstatement of the claims voluntarily Branconed by 
Appellant. ! 


Respectfully Submitted, 





H. Mason WELcH 

J. Harry WELCH 

J. JOSEPH BanrsE 

ArtHur V. BurLer ! 

Water J. Murpuy, JR. ! 
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Washington, D. C. 
Attorneys for Appellee 
John P. Gallagher, M.D. 
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IN THE 


United States Court of Appeals 


For rue Disrrict or CoLumBla Cirecuir 


Vera Giovanett1, Administratrix of the Estate of Henry G. 
Giovanetti, Deceased, Appellant 


Vv. 


GrorGETOWN University Hospital, ET AL., Appellees 


BRIEF FOR APPELLEES 
GEORGETOWN UNIVERSITY HOSPITAL 
AND FRANK A. FINNERTY, M.D. 


COUNTERSTATEMENT OF THECASE 


Appellant, plaintiff below, instituted an action for dam- 
ages for wrongful death against appellees, defendants 
below, Georgetown University Hospital, John P. Gallagher, 
M.D. and Frank A. Finnerty, M.D. She alleged that her 
decedent died as a result of medical malpractice. 


It was never quite clear from plaintiff’s pleadings and 
pretrial statements in what this alleged malpractice con- 
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sisted, or how it caused death. The lady’s deposition 
was taken by defendants. She in turn took the depositions 
of defendants Gallagher and Finnerty, and that of Dr. 
Edward Freis of the Georgetown staff. 


Based upon these depositions, the record of plaintiff’s 
decedent’s hospitalization and an autopsy report’ pre- 
pared by a Dr. Winship, who was employed by plaintiff 
for such purpose, the defendants moved for summary 
judgment. After argument and consideration by the 
Court, a memorandum opinion was issued and an order 
reflecting the Court’s ruling was signed. This order of 
February 27, 1957 granted partial summary judgment. It 
reserved one issue for trial on the merits: ‘‘Whether or 
not plaintiff’s decedent should, as a matter of good medical 
practice, have been subjected to the operative procedures 
performed upon him.’’ (App. 45-46). This order and sub- 
sequent orders recognized that the resolution of this ques- 
tion in plaintiff’s favor would require expert medical 
opinion. 


Many attempts by plaintiff were made subsequently to 
modify or circumvent this order of February 27, 1957, 
without success.2 When the case was called for trial, 
plaintiff’s counsel requested permission to take ‘‘a volun- 
tary non-suit.’* Defendants’ counsel refused to accede to 
this request.* Upon questioning by the Court, counsel for 
plaintiff stated he could not produce evidence in support 
of the one triable issue of fact remaining. (App. 71). 
The Court then signed an order of dismissal ‘‘on the 





1 Plaintiff herself relied upon this report at the argument on the motions. 
It listed thirteen causes of death, most of which could not have, even remotely, 
been influenced by the operative procedures undergone by her husband. 


2One of the attempts was an application to file an amended complaint 
which raised the same issues already stricken by the February 27, 1957 order. 


3 Now governed by Rule 41 (a)(1) F.R.C.P. 


4 That left the matter to the Court to act under either Rule 41(a)(2), or 
Rule 41(b), F.R.C.P. 
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| 
ground of the inability of plaintiff to prove a cause of 
action on the issues as limited by the Court.’’ (App) 61). 


Plaintiff then sought, unsuccessfully, to set aside this 
order on grounds neither then nor now intelligible to these 
appellees. (App. 65). ! 


A notice of appeal was filed and the case socueiea in 
this Court on a ‘‘hodge-podge’’ record. The record was 
prepared without any designation thereof having | been 
served upon these appellees, and accordingly sane any 
counter-designation. 


The points raised by the appellant are too een 
to permit these appellees to provide this Court, as they 
would wish, a proper record, a joint appendix, or an 
informative brief in accordance with the Court’s rules. 


SUMMARY OF ARGUMENT 


No summary is furnished. Each ‘‘question presented’? 
by appellant will be separately and briefly discussed and 
answered. 

ARGUMENT | 


The questions raised by appellant are so lacking in 
either substance or intelligence that they may be briefly 
put aside and the disposition of the case below affirmed. 


1. The first question raised is ‘‘whether a memorandum 
of a judge is to be given the weight of a suminary 
judgment.’’ 


The Court’s memorandum opinion of February 1, 1957 
was not a judgment. The Court’s order of February 27, 
1957, which reflected the Court’s ruling, was the judgment 
of the Court. | 


2. The second question is said to be ‘‘whether a memo- 
randum without findings of fact and conclusions of law, as 
required by the Federal Rules of Civil Procedure satisfies 
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the conclusions that a summary judgment has been granted, 
especially where all of the issues have not been decided.’’ 


Appellant apparently confuses the Court’s memorandum 
opinion with its order of February 27, 1957, or else ignores 
the latter. As just pointed out, the Court’s judgment is 
found in the order, not the memorandum. 


In any event, findings of fact and conclusions of law are 
not required under Rule 56, F.R.C.P. Partial summary 
judgment is not only proper, but in many instances desir- 
able.® Rule 56 (d). The only requirement is that the 
order clearly indicate what issues of fact remain to be 
tried. The order of February 27, 1957 satisfies this requi- 
site. (App. 45-47). 


3. The appellant next poses this question: ‘‘Oan a judge 
change the cause of action as filed by the plaintiff, without 
granting leave to file an amended complaint?’’ 


A judge can and did grant partial summary judgment. 
Rule 56 (d) F.R.C.P. If, as a result thereof, insubstantial 
and baseless claims are stricken, the purpose of the rule 
is satisfied. 

Leave to amend is a matter of judicial discretion. Rule 
15 (a) F.R.C.P. Leave should especially be denied where, 
as here, the party seeks to raise again in the proposed 
amended pleadings the same material already stricken by 
the Court. (App. 55). 


4, Appellant’s statement of the fourth question assumes 
she obtained a voluntary non-suit, and then questions the 
Court’s action in refusing to reinstate her action for 
‘‘mistake, inadvertence and error.’’ 


Appellant did not obtain a voluntary non-suit. Her 
action was dismissed, as the order of October 8, 1957 recites 





5 This is to give effect to the purpose of the ‘‘new rules’’ to try only such 
issues as are disputed and of substance. 


6If she did, the order of October 8, 1957 is not appealable. 
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‘‘on the ground of the inability of plaintiff to prove a cause 
of action on the issues as limited by the court.”” (App. 61). 
These appellees are at a loss to understand the meaning 
of the claim of ‘‘error, inadvertence, etc.’’ | 


- The record clearly bespeaks the facts: (App. 71- 72) 


‘“‘The Court: Your statement is that upon the rulings 
of the Court, being limited to the one issue as to 
whether this ‘operation should have been ae 
you are not able to prove that case? 


’ ‘‘Mr. Stempil: That is correct. 


‘The Court: And you are moving to dtuniies for 
want of prosecution. That is what the effect of it is. 


‘‘Mr. Stempil: I don’t like the words ‘for want 
of prosecution.’ 


‘‘Mr. Connolly: For want of ability to proceed. 
. ‘“‘The Court: For want of ability to prove their « case. 
‘Mr. Stempil: Under that one issue. | 


‘“‘The Court: Under the issue that has been ia tae 
by rulings of the Court. 


‘ 
‘‘Mr. Stempil: That is right. Just so it is oni the 
record.’’ ! 
When she moved to ‘‘reinstate’’ appellant did not indi- 
cate to the Court she could proceed to prove a case under 
¥ the Court’s prior rulings, nor does she now. 
+ Appellant apparently desires to challenge the Court’s 


order of February 27, 1957, but she does not say so, and 
she has afforded this Court no opportunity for a 
review. 
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CONCLUSION 
This appeal is so lacking in merit and intelligibility that 
it should be summarily dismissed without oral argument. 


Respectfully submitted, 


Pau. R. Connouiy, Esquire, 
810 Colorado Building, 
Washington 5, D. C. 


Attorney for Appellees George- 
town University Hospital and 
Frank A. Finnerty, M.D. 











